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A SCHEME FOR SWINDLING BANKS. 


The case of Siegel against Commonwealth, recently handed down by 
the Kentucky Court of Appeals and included among the legal decisions 
in this issue, is published not so much for the propositions of law which 
it expounds, as for the swindling operation which it discloses, and through 
which two banks at least, one in New York and one in Kentucky, were 
defrauded. 

The facts disclose that the defendant arrived in Newport, Kentucky, 
about December 13, 1916, and announced that he was about to engage 
in business there. He proceeded to negotiate for a store and paid a 
deposit of $2.00 on a lease for the premises which he selected in which 
to locate his business. He then hung a sign in front of the building 
stating that within a few days he would open a “‘Ladies’ and Gent’s”’ 
dry goods store. On the following day he went around to the German 
National Bank and informed the officials that he intended to become a 
customer of the bank. He deposited cash to his credit to the amount 
of $155 and subsequently made other cash deposits bringing the total 
up to $220. His next move was to deposit two checks, one for $96.03 
on the Richmond Borough National Bank of Stapleton, New York, and 
the other for $83.24 on the Jefferson Trust Company of New York City. 
These checks were payable to other parties and at the time of the deposit 
each was apparently indorsed by the payee and by the defendant. 
The deposit of the checks was made on December 17. Within a day or 
two thereafter and before either of the checks in question could reach the 
drawee bank, the defendant drew a check on the German National Bank 
for $334.99, which the bank paid upon presentation, leaving to the 
credit of the defendant $4.28. The defendant’s next move was to dis- 
appear as quickly and quietly as possible. When the checks in question 
were later returned to the German National Bank, with a statement 
that the drawers had no account in the banks on which the checks were 
drawn, the defendant was no where to be found. He was arrested some 
months later in Chicago and held on a charge of issuing checks against 
insufficient funds. 

At his trial one of the witnesses appearing against him was the cashier 
of the Richmond Borough National Bank of Stapleton, New York. 
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This gentleman was acquainted with the defendant’s method of oper- 
ating for the reason that the defendant had worked substantially the 
same game upon the Stapleton Bank. 

The court decided that the evidence was sufficient to warrant a con- 
viction. One of the contentions made on behalf of the defendant was 
that he had merely indorsed the checks upon which the indictment was 
based, whereas the statute, under which he was prosecuted, provides 
for the punishment of “‘any person who with intent to defraud, shall 
make, or draw, or utter, or deliver any check”’ knowing that the same is 
drawn against insufficient funds, etc. In determining that the defend- 
ant’s act came within the meaning of this statute the court said: “Its 
meaning clearly is that one who with intent to defraud shall make or 
draw or utter or deliver the check, draft, or order for the payment of 
money upon any bank or other depository, though it be not forged, 
knowing at the time of such making, drawing, uttering, or delivery that 
the maker or drawer has not sufficient funds therein for the payment 
of such check, draft, or order in full upon its presentation makes himself 
amenable to the punishment provided by the section. Neither the inhi- 
bition contained in the statute nor the punishment provided for its 
violation is confined to the maker or drawer of the check, draft, or order; 
but they apply equally to one who with intent to defraud utters or de- 
livers by indorsement or otherwise, and thereby makes use of a check, 
draft, or order for the payment of money, though it be made or drawn 
by another, knowing at the time of such making, drawing, uttering, or 
delivery that the maker has not sufficient funds in the bank or other 
depository for its payment in full upon presentation.” 

There was nothing particularly ingenious about the defendant’s 
scheme. It was principally noteworthy for the time and trouble which 
he spent in defrauding the bank out of $174.99. He had to put in at 
least a week in building up for himself a reputation as a responsible 
business man. And even with all his apparent business activity, he 
must have been a rather plausible person, for not many banks will 
permit a comparative stranger to draw against uncollected checks, and 
it does not appear that this defendant had any letters recommending 
him or vouching for his responsibility, when he made his appearance at 
Newport. But plausibility and smooth talk make poor bank security 
and the matters exposed in this decision should be a warning to banks 
to be careful of offering banking facilities to strangers without first 
making careful investigation. 





ENFORCEMENT OF NOTE PAYABLE TO FOREIGN 
CORPORATION. 
The defendant in the case of First National Bank v. Utterback, 
recently decided by the Court of Appeals of Kentucky and published 
among the legal decisions in this issue, was the maker of a promissory 
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note. He defended on the ground that the payee of the note was a 
foreign corporation, doing business in the State of Kentucky, which 
had not complied with section 199b and 571 of the Kentucky statutes. 
Section 571 provides that no foreign corporation, except an insurance 
company, may lawfully transact business in the State of Kentucky 
unless it has designated agents authorized to accept service of process 
in behalf of the corporation. Section 199b provides that no person shall 
carry on any business in the State of Kentucky under an assumed name, 
unless his true name be filed with the county clerk. The note in ques- 
tion had been transferred by the payee corporation to a holder in due 
course. The defendant contended that in as much as the payee cor- 
poration had not complied with the statutes referred to above, it had 
no power to transfer the note, and the note was, therefore, unenforcible 
in the hands of the transferee. 

The court ruled against this contention on the ground that a maker’s 
liability in circumstances of this kind is regulated by that section of the 
Negotiable Instruments Law which provides that the maker of a nego- 
tiable instrument admits the existence of the payee and his capacity 
to indorse. 

In reaching this conclusion the court used the following language: 
“Clearly, under these provisions the defendant could not deny either 
the existence of the original payee or its capacity to indorse, as against 
a holder in due course, and the trial court erred in overruling the de- 
murrer to the amended answer and in dismissing the petition. To permit 
the maker of such an instrument to assert that the note is void and unen- 
forceable because the original payee had not complied with a statute, 
without which it could not legally do business in this state, would be 
to authorize him to deny the legal capacity of the payee to negotiate 
the instrument, whereas, the act says in plain language that the maker 
of the instrument, by making it, admits the capacity of the payee to 
indorse it. The act does not say, however, that the maker admits the 
payee’s capacity to make the contract for which the note was executed, 
and hence he may have the right to urge such defense against the 
original payee, with which question we are not now concerned, but it 
does, in plain language, take from him the right to deny the capacity 
of the payee to indorse and negotiate the note free from defenses avail- 
able against the payee, even though, as between the original parties, 
the note was void and unenforceable for any reason.” 

THE TAKING OF ACKNOWLEDGMENTS BY BANK NOTARIES. 

It is a serious matter for a notary to take the acknowledgment of a 
person executing a mortgage, or other instrument requiring an acknowl- 
edgment, without the formality of having the person signing the instru- 
ment appear personally before him. The seriousness attached to such 
a situation lies in the fact that an omission of this sort by a notary 
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vitally affects the validity of the certificate of acknowledgment, or even 
of the instrument itself. Furthermore, it may involve the commission 
of a criminal act on the part of the notary. It is also serious for a notary 
not to follow carefully the requirements of the statutes of his state, 
regulating the form in which acknowledgments are to be written. An- 
other serious situation is found where a notary taking the acknowledg- 
ment on an instrument running to a bank happens to be one of the 
bank’s stockholders. In fact, in connection with the taking of acknowl- 
edgments, deeds, mortgages and other instruments there are many 
circumstances, with regard to which notaries may become careless, and 
do become careless, with disastrous results to the validity and legality 
of the instrument. 

The importance of exercising care in the taking of acknowledgments 
is brought out by many decisions of the courts, wherein an acknowledg- 
ment has been held void as a result of some oversight on the part of the 
notary. In one instance, where a deed had been signed by several 
grantors, male and female, the certificate of acknowledgment recited 
that “‘he’”’ executed the foregoing instrument etc., and it was held 
that the acknowledgment in this form was insufficient to entitle the 
instrument to be placed upon record. In this connection it may be 
said that in some states a defective acknowledgment affects the validity 
of the instrument, while, in others, the effect is merely to deprive an 
instrument of the privilege of being recorded. It is a matter which is 
regulated by the statutes of each particular state. 

In another instance it was held that a recital in a certificate of acknowl- 
edgment that the notary is ‘“‘satisfied’’ that the acknowledger is the 
grantor named in the deed, is not sufficient. Under the laws of the 
jurisdiction in which this decision was made it was necessary for 
the notary to state how he became satisfied, whether by personal 
knowledge or proof. And under the New York statute, it was held 
that a certificate was fatally defective which merely recited that the 
acknowledger was known to the notary, without stating that he was 
known to be the person described in and who executed the instrument. 
Such a certificate, the court said ‘‘would be merely a certificate of ac- 
quaintanceship with the person acknowledging the instrument.” 

In this issue there is published a recent decision of the Supreme Court 
of Arkansas (Nevada County Bank v. Gee) wherein several objections 
to the validity of a homestead mortgage were raised on the ground that 
the acknowledgment was insufficient in law. These objections were 
finally disposed of by the court and the validity of the instrument was 
upheld. The case, however, brings to mind several points concerning 
acknowledgments, to which bank notaries might well give their atten- 
tion. 

The two plaintiffs, Mr. and Mrs. Gee, it appears, had executed and 
delivered to the defendant bank a mortgage upon their homestead as 
security -for a loan. Subsequently they brought this action to have 
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the mortgage cancelled and set aside on the ground, among others, 
that Mrs. Gee had never appeared before the notary, whose signature 
was attached to the certificate of acknowledgment. 

At the trial the witnesses were unable to agree as to what had actu- 
ally occurred. Mrs. Gee insisted that, while she had signed the mortgage, 
she had never in any way acknowledged it. The notary testified that, 
after the instrument had been delivered to him, he called up Mrs. Gee 
on the telephone and took her acknowledgment over the wire. Later, 
when he informed the bank’s notary that he had taken the acknowledg- 
ment by telephone, he was informed that such an acknowledgment 
would not be good and, according to his testimony, he thereupon went to 
Mrs. Gee’s home and took her acknowledgment in person. An acknowl- 
edgment taken over the telephone is of course, no acknowledgment at 
all. The court decided, however, that the evidence was sufficient to 
establish that Mrs. Gee had properly acknowledged the mortgage. 

Another objection raised in this case was that the notary, at the time 
of taking the acknowledgment, was a stockholder in the defendant bank. 
On this point the notary testified that while he had been a stockholder 
in the bank, he had disposed of his stock prior to the time of the taking 
of the acknowledgment in question. And on this point the court also 
ruled in favor of the validity of the acknowledgment. Of course, if it 
had appeared that the notary was one of the bank’s stockholders, then 


he would not have been qualified to take the acknowledgment. Banks 
should carefully see to it that notaries who take acknowledgments on 
instruments in which the bank is interested, are not stockholders. 
Many banks have had occasion to regret an oversight in this regard. It 
may also be mentioned that a bank should select as its notary a person 
who is not one of the bank’s officers, for it has been held in a few instances 
that an acknowledgment taken by such a notary is invalid. 


xX Xe Kee OK EK OK 


NOTE SECURED BY COLLATERAL. 

The rights of the holder of a promissory note secured by shares of 
stock are discussed in a recent Michigan decision, Allen v. Hook, pub- 
lished among the legal decisions in this issue. The action was brought 
upon a promissory note, due sixty days after date, which was secured 
by a certificate for 150 shares of stock in a concern known as the Inter- 
national Machine Company. Several months after the note matured 
the maker who was the defendant in the action, wrote to the plaintiff, 
who was the payee and holder of the note, stating that the holder might, 
if he wished, cancel the note and retain the stock in payment thereof. 
In his letter the defendant requested an immediate answer. The plain- 
tiff, however, never sent any reply to this letter. At the trial the 
defendant took the attitude that the plaintiff’s silence justified the 
defendant in believing that the plaintiff would take the stock in pay- 
ment of the note. The defendant asserted that, if he had not been 
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misled into believing that the plaintiff would apply the stock to the pay- 
ment of the note, he, that is the defendant, might have disposed of the 
stock, which subsequently depreciated in value, to other parties. 

The court held, however, that as there was no actual understanding 
between the parties that the plaintiff would sell the stock or hold it as 
payment in case the note was not paid, the defendant was liable on the 
note. The plaintiff was entirely within his rights in holding the stock 
until the note was paid. He was under no obligation to sell it before 
bringing suit and could not be charged with negligence in failing to do so. 
The defendant on the other hand was at liberty at any time to redeem 
the collateral by paying the note and this he failed to do. 


PSESESLSESLLESE SES 


MARRIED WOMEN'S NOTE. 

Where a note is executed in one state and an action thereon is brought 
in another state, any question which arises with reference to the validity 
of the note is determined by the laws of the state in which the note was 
made. Questions of this sort frequently arise with respect to notes exe- 
cuted by a married woman for the reason that the statutes of the differ- 
ent states vary widely in their provisions as to the circumstances under 
which a married woman is liable upon her promissory note. A case, 
which involves a question of this character, is Farmers State Bank v. 
Butler, recently decided in the Supreme Court of Nebraska, which may 
be found among the legal decisions published in this issue. The action 
was brought upon a promissory note which was executed in the State 
of Minnesota. One of the defendants, who was a married woman, 
defended on the ground that she did not receive any consideration for 
the note and did not execute it with reference to her separate estate. 
To this the plaintiff replied that the note was a Minnesota contract and 
that under the laws of that state a married woman “may make any 
contract which she can make if unmarried and shall be bound thereby” 
except conveyances and contracts for the sale of real estate which are 
specifically provided for. The defendant was accordingly held liable 
on the note. 


GUARANTY. 

Does the fact that a creditor proves his claim in bankruptcy against 
the debtor’s estate and receives a dividend thereon, have any effect up- 
on the creditor’s rights as against the person by whom the debt was guar- 
anteed? This question was answered negatively by the Supreme Court 
of Mississippi in the case of Richmond Paper Co. v. Bradly, which 
will be found on a subsequent page in this issue. In making this deter- 
mination the court expressed itself as follows: ‘“The probation of ap- 
pellant’s claim in bankruptcy against the estate of Barker, and the accept- 
ance of any dividend, would not preclude appellant from relying upon 
the guaranty. The acceptance of the guaranty would not destroy the 
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relationship of creditor and debtor between appellant and Barker, 
but any dividend declared by the bankruptcy court should, of course, 
be credited upon the debt guaranteed, the balance due is a matter of 
proof.” 


MORTGAGE HELD BY TRUST COMPANY UNENFORCIBLE. 


Among the legal decisions in this issue there is one wherein a trust 
company, holding a mortgage as security, and in all probability believ- 
ing that the mortgage protected a certain $2500 note, was nevertheless 
held not entitled to apply the proceeds of the mortgage to the payment 
of the note. The case referred to is Newark Trust Co. v. Lackawanna 
Investment Co., recently decided by the Court of Chancery of New 
Jersey. 

The situation arose in the following manner. The defendant cor- 
poration, desiring to borrow the sum of $5000, executed a mortgage 
for the sum of $8000 payable to one Crocker, who was the owner of all 
of the stock of the corporation. Crocker gave his note for $5000 to 
the plaintiff trust company and assigned the mortgage as security for 
the payment of the note. The proceeds of the note were paid to the 
corporation. The difference between the amount of the mortgage and 
the amount of the note was due to a rule of the trust company, which 
required that no loan should exceed 80 per cent of the value of the col- 
lateral security. The assignment of the mortgage, executed by Crocker, 
provided that the mortgage should be security “for the payment of 
this or any other liability or liabilities of the undersigned”’ and declared 
that any excess should be applicable upon any other note, claim or 
indorsement held by the trust company. 

About three years after this transaction the trust company loaned 
$2500 to one Ackor upon his promissory note indorsed by Crocker. This 
note was never paid and the trust company proceeded to foreclose 
the mortgage, claiming the right to apply the excess over the 
$5000 note to the payment of the Ackor note. Under the terms of the 
assignment, the trust company was justified in believing that it was en- 
titled to make this application of the proceeds of the mortgage, since the 
assignment provided that the mortgage should be security for the pay- 
ment “of this or any other liability”. The court decided, however, 
that the trust company was not entitled to stand upon the technical 
terms of the assignment, but that the question was whether the $2500 
advanced to Crocker had been loaned in reliance upon the security of 
the mortgage. The court concluded that the trust company had not 
relied in any degree upon the fact that it held this mortgage. It followed, 
therefore, that the trust company could not pay the Ackor note out of 
the mortgage proceeds. 

It is to be noted that a third party had an interest in the collateral 
involved in this action. We refer to the defendant corporation, by which 
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the mortgage was executed. The question presented was as to who 
held the superior equity in the mortgage, the trust company, or the de- 
fendant mortgagor. 

The following quotation from the court’s opinion indicates the reason 
followed by the court in deciding against the trust company: “It seems 
to me that it is only where money is advanced upon the faith of the se- 
curity, either actually proven or presumed, that the bank can prevent 
a third party from setting up his equity. As before stated, in this 
case, there are no facts shown which would indicate that the bank re- 
lied upon the security nor are there any facts shown which would induce 
the court to presume it. It is not even argued that the court has a 
right to assume that there was any such reliance. The bank rests upon 
the technical terms of the contract with Crocker evidenced by his 


collateral note.”’ 
SSESESECESETESEES 


THE RELATION BETWEEN BANKER AND DEPOSITOR. 

The relation between a banker and his customer is often one of con- 
fidence and trust similar to the relationship existing between physi- 
cian and patiett, or attorney and client. It is due to bankers as a class 
that it be said that it is a trust which is seldom abused. Cases occa- 
sionally arise, however, wherein it is contended that a banker has taken 
advantage of the confidence reposed in him by his customer. Such 
an instance is found in a recent North Dakota decision, Westerland v. 
First National Bank. The action wasbrought to recover a sum of money 
claimed to have been obtained through fraud and undue influence by 
the cashier of a bank. The court sustained the acts of the cashier upon 
which the allegations of fraud were based and held that there could 
be no recovery. A dissenting opinion, however, was filed by Judge 
Robinson of the Supreme Court, which we believe worthy of publica- 
tion on the ground that it may prove interesting to our readers. Judge 
Robinson’s opinion is as follows: 

“In this case the defendant appeals to this court from a verdict and 
judgment against him for obtaining from the plaintiff $480 and interest 
by fraud and undue influence. By some smoothness he obtained from 
the plaintiff a one-sided land-listing document, which is a fraud on its 
face. It is in this form: 

“September 28th, 1909. 

“For $1.00 in hand paid by G. S. N. I hereby grant him an exclusive 
option for sixty days on purchase or sale of the following lands: 
South 4 of 22, northwest } of 26, all in 147, R. 65, including 
windmills, buildings, and all other improvements on the farm. Price 
$23.00 per acre net to me. Terms, $3,000 cash; balance five annual 
payments at 6 per cent. interest. Good paper. The privilege of with- 
drawing the option by notice in writing inside of thirty days is reserved. 
All plowing done to be paid for at $1.25 per acre, and possession of 
buildings retained until April Ist, 1910. C. W. 
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“The plaintiff was a poor, illiterate, hard-working Norwegian of 
weak and unsound mind. He called on his banker, who posed as his 
confidential friend, and heard his tale of woe, and advised him to get 
away from trouble by selling his land, and by giving his friend, the 
banker, an exclusive right to sell it for him. The banker presented 
his listing document, and said to the weeping and distracted man, 
‘Sign there’; and he signed it. Then the banker assigned the docu- 
ment to his innocent spouse and put it on record, so as to cloud the title 
of plaintiff’s land. Of course, when the illiterate Norsk came to think 
it over, the signing of that document caused him days and nights of 
worriment. Then he came to his banker friend and asked leave to 
withdraw the document, and was told that it had been transferred to 
some person (whom the banker declined to name); that the holder 
would give it up for $480, and so the banker kindly took a mortgage on 
the land and advanced the $480 to himself. In time the mortgage 
was paid; the maker went insane, went to the insane asylum, got out, 
and recovered a verdict and judgment inviting the banker to refund his 
$480 and interest. How strange it is that any person should think 
of appealing such a case to the highest court of justice? Of course, the 
claim is made that, in signing the document the Norsk knew just 
what he was doing, and that he was not misled or deceived; but the 
claim is futile. The document is a fraud on its face. No sane man 
signs such a thing, only when he is deceived. It is needless to review 
the testimony showing the weak mental condition of the plaintiff, 
who finally committed suicide, and the way in which he was induced to 
sign the paper and to mortgage the land to pay $480 and interest, with- 
out receiving any value whatever. It is high time for bank cashiers 
and others to stop trying to get money or property from poor people 
by such sharp and smooth practices. In a way it is worse than theft, 
because it is more likely to prey upon the mind and to drive one to 
insanity and suicide.” 

THE FEDERAL RESERVE ACT. 

In this issue appears the third of a series of articles dealing with 
acceptances and rediscounts under section 13 of the Federal Reserve Act. 

Section 13 contains several of the most important provisions 
of the act. Among other things it describes deposits which may be 
received by the Federal Reserve banks, the paper which Federal Reserve 
banks may rediscount for member banks and the paper which may be 
accepted by member banks. By reason of the importance of these pro- 
visions the Federal Reserve Board has been repeatedly called upon to 
make rulings with reference to various questions which have arisen. 
And the counsel to the Board has been many times referred to for his 
opinion concerning the meaning and effect of various portions of the 
section. 
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The series of articles now appearing in the JOURNAL under- 
takes to present section 13, paragraph by paragraph, analyzing each 
paragraph and elucidating its meaning by reference to the rulings of the 
Board which have been made and the opinions of counsel which have 
been rendered. It is believed that, through this method of treatment, 
we can place before our readers a comprehensive knowledge of questions 
pertaining to acceptances and rediscounts as regulated by the Federal 
Reserve Act. 

SSECESESESESESESER 


A BANK FOR THE SMALL BORROWER. 

An organization modeled after the Provident Loan Association of 
New York is beginning business in Chicago, being the second one of 
the kind in that city. It is the Second State Pawners Society, and is 
fully described in another part of this issue. It is incorporated under the 
Illinois law governing such institutions, and is designed to be helpful to 
the small borrower—the party seeking a loan of $10 to $250. The interest 
rate is fixed by the law and is so low as to avoid anything like a hardship 
to the borrower. Security of a non-perishable character only is taken, 
making the business as safe to the Society as it is convenient to the 
customer. The organization is controlled by a Board of Directors com- 
posed of Ex-Governor Dunne, of Chicago; John F. Smulski, Henry V. 
McGurren and William Hardy, Chicago Bankers; A. M. Legg, banker 
and manufacturer of Pontiac, Illinois; Senator C. F. Buck, ex-post- 
master and business man of Monmouth, Illinois; and several other 
Illinois bankers and business men, headed by Croom W. Walker, as 
President, who has a business record of the highest order. 

By operating the Society strictly within the limits of the law, these 
gentlemen will perform a distinct service to a certain element, whose 
chief trouble in getting a business foothold has always been their inability 
to get hold of money when they needed it. Heretofore the last resort of 
this class has been the loan shark, whose chief aim is to create trouble for 
the borrower instead of helping him to overcome difficulties. The 
gentlemen who are at the head of the Second State Pawners Society will 
serve as a guaranty that the interests of the borrower will be protected, 
as well as those of the lender, and a vast amount of good will thereby 
be accomplished. 


PSU SUSUSESESESESUSLSES 





| ROMANE’ 


This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
_ the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


ACKNOWLEDGMENT OF MORTGAGE TO BANK. 


Nevada County Bank v. Gee, Supreme Court of Arkansas, July 9, 1917. 197 S. W. Rep. 680. 


The person signing and acknowledging a mortgage must appear 
personally before the notary taking the acknowledgment. An 
acknowledgment by telephone is not valid. The acknowledgment 
of a mortgage running to a bank before a notary who is one of the 
bank’s stockholders is invalid. In this case, however, it was held 
that the above rules had not been violated and that the acknowl- 
edgment was valid. 


Appeal from Nevada Chancery Court; Jas. D. Shaver, Chancellor. 

Suit by William Gee and wife against the Nevada County Bank, 
wherein defendant filed a cross-complaint. Decree for plaintiffs, and 
defendant appeals. Reversed, and remanded with directions. 

William Gee and N. T. Gee, his wife, instituted this action in the 
chancery court against the Nevada County Bank to cancel and set 
aside as a cloud upon their title a mortgage on their homestead in the 
town of Prescott, on the ground that the wife never appeared before 
the notary and acknowledged the mortgage. The bank filed an answer 
in which it denied the allegations of the complaint, and also filed a 
cross-complaint asking for a foreclosure of its mortgage. 

During and prior to 1912, William Gee and J. C. White and H. J. 
Wilson, his sons-in-law, were engaged in the general mercantile business 
at Prescott, Ark., under the firm name of H. J. Wilson & Co. They 
transacted their banking business with the Nevada County Bank. In 
January, 1913, the firm owed the bank notes aggregating $2,500. Sub- 
sequently the firm’s name was changed to W. H. Gee & Co., but the 
partners remained the same. They wished to borrow an additional 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §314. 
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‘$1,000 from the bank. In order to do this, William Gee offered to mort- 
gage his homestead to secure this sum as well as the amounts already 
owed the bank. A deed, which was understood between the parties 
to be a mortgage, was prepared and turned over to William Gee to be 
signed. Several days thereafter, William Gee returned the deed to O. 
B. Gordon, cashier of the bank. It bore the signatures of William Gee 
and N. T. Gee, his wife. Gordon took the acknowledgment of William 
Gee to the deed or mortgage and at the request of William Gee called 
up N. T. Gee to take her acknowledgment over the telephone. Some 
person at the home of William Gee answered and acknowledged the deed 
as N. T. Gee. The deed and acknowledgment was dated April 2, 1913. 
Gordon then took the deed to the attorney of the bank and told him 
about having taken the acknowledgment of Mrs. Gee over the telephone. 
The attorney told him that he was afraid of an acknowledgment taken 
over the telephone and requested Gordon to have the deed acknowledged 
by Mrs. Gee in his presence. Gordon said that he went to the home of 
Mr. and Mrs. Gee in the town of Prescott on that evening or the next 
morning and took the acknowledgment of Mrs. Gee. 

Mrs: Gee testified that she did not appear before Gordon and acknowl- 
edge the deed. She admitted that she signed it when presented to her 
by her husband but stated that she did this under the compulsion of 
her husband. She stated that she was made to sign the deed by her 
husband; that he told her he would leave her and take his life if she 
did not sign it; that she was sick with rheumatism and unable to get 
out and do anything at the time; that she knew O. B. Gordon when she 
saw him, but never talked with him in her life; that she had not seen 
him for over two years; that the consideration for the deed was an over- 
draft at the bank, but she does not know whether money was to be 
advanced in the future. On cross-examination she stated that at the 
time she was signing the deed she and Mr. Gee did not talk about her 
acknowledging it, but that she told him later that she had not acknowl- 
edged it; that her husband told her that Gordon would be up to take 
her acknowledgment, but that she said she was not going to sign it. 

Inez E. White, a daughter of Mr. and Mrs. Gee, and the wife of 
John C. White, a partner in the firm, testified that she was present the 
day the deed was signed. She stated that her father made her mother 
sign the deed under threats to break up their home, but she does not 
state the language that was used. 

William Gee testified that the land in question was his homestead 
and that the bank pressed him on account of the overdrafts of the firm 
and wanted him to give a mortgage on his home to secure it; that he 
told Gordon that he would have to have some more money if he did 
that, and Gordon agreed to let him have it; that the firm got more money 
after the mortgage was executed and the notes were renewed from time 
to time. On cross-examination he stated that his wife signed the deed 
in his presence; that he told his wife that Gordon would take her acknowl- 
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edgment over the telephone and that she told him she would not ac- 
knowledge it; that he first found out that his wife had not acknowledged 
the deed about a month afterward, but never said anything to the officers 
of the bank about it. 

W. W. Rice, a physician who married a relation of the Gees, testified 
that about the first of April he was called to treat Mrs. Gee; that she 
was very nervous, was suffering with rheumatism and a kind of neuras- 
thenia; that she was in bed when he went to see her; that he does not 
remember how long she was sick, but that her husband came down to 
his office and paid him $3 either on the 4th or 5th of April, 1913. 

John C. White testified that Mr. Gordon gave Mr. Gee the deed in 
question and asked him to have Mrs. Gee sign it; that Mr. Gee carried 
it home and brought it back later to the store and kept it there several 
days; that Mr. Gordon came by there one day and Mr. Gee gave him 
the deed; that Mr. Gordon stated he would call Mrs. Gee over the tele- 
phone and take her acknowledgment; that later he came back and said 
that he had gotten her over the telephone; he further stated that Mrs. 
Gee was sick in bed for several days about the first of April; and that 
he carried his wife by there in the morning and came back for her after 
business hours were over. " 

Inez White, his wife, testified that her mother took sick on April 2, 
1913; that she went there to stay with her every day while she was sick 
and that she was sick for several days; that she would get there in the 
morning after she had gotten breakfast and attended to her children, and 
would remain at her mother’s home throughout the day; that her mother 
never acknowledged the deed while she was there; and that she lived in 
another part of the town. 

Jewel Wilson, another daughter, testified that she lived near her 
mother; that her mother spent the day with her on April 1, 1913; she 
was not well on that day, and on the next day became so sick that she 
had to have the services of a physician and was confined to her bed for 
several days; that she stayed with her mother most of the time during 
the day while she was sick; and that her mother never acknowledged the 
deed while she was there. 

O. B. Gordon testified that he knew Mrs. Gee well; that they had both 
lived in the town of Prescott for many years; that he first called her up 
over the telephone and took her acknowledgment; that when he in- 
formed the attorney for the bank that he had taken the acknowledgment 
by telephone, that the attorney said that he was afraid of an acknowledg- 
ment taken that way and insisted that she acknowledge it in the presence 
of Gordon; that he on that day or the next morning went to the home of 
Mrs. Gee and took her acknowledgment in person; that she did not seem 
excited and acknowledged the deed voluntarily; that her husband was 
not present at the time; that he was at the time a duly qualified and 
acting notary public; that he thinks he took the acknowledgment on 
the evening of April 2, 1913, or the next morning. 
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It was also shown in proof on the part of the bank that the firm went 
into bankruptcy in August, 1914, and at that time filed a statement 
admitting the execution of the mortgage on the homestead of William 
Gee, and that they owed the bank over $3,500 which was secured by 
the mortgage on the homestead. 

The record of the transfer of the stock as the same appeared in the 
county clerk’s office was introduced, and one part of it shows that in 
the annual statement filed January 28, 1913, it is recited that O. B. 
Gordon had 40 shares of stock in the bank. This record also shows the 
following: 

“Transfer of stock in said Nevada County Bank filed October 6, 1915, 
— A. A. Gordon, O. B. Gordon (40 shares) under date of January 16, 
1913.” 

The shares of stock were of the par value of $25 each. O. B. Gordon 
first testified that he owned shares of stock in the bank in 1913, but sub- 
sequently qualified that statement by saying that he did not own any 
shares of stock, but his brother had deposited with him 40 shares of 
stock as collateral security for a debt he owed the bank and on which, 
he, O. B. Gordon, was surety. 

The chancellor found the issues in favor of the plaintiff and the decree 
was accordingly entered, canceling the deed or mortgage as a cloud 
upon the title of the plaintiff. The defendant has appealed. 

H. E. Rouse, of Prescott, for appellant. Jno. N. Cook, of Texarkana, 
for appellees. 

Hart, J. (after stating the facts as above). This court has recognized 
that there is a difference between a case where a party admits the ack- 
nowledgment of a deed or mortgage and claims that such acknowledg- 
ment was procured by fraud or duress, and in a case where the grantor 
denies that he or she ever acknowledged the instrument. It is always 
admissible to show that a grantor in a deed or mortgage never actually 
appeared before the officer purporting to have taken his acknowledg- 
ment, and that the grantor made no acknowledgment at all. Polk v. 
Brown, 117 Ark. 321, 174 S. W. 562. In that case the court said that, 
where there is a claim that the grantor did not make any acknowledg- 
ment whatever before the officer, the weight of the evidence should not 
be affected by any particular rule peculiar to the subject, but that the 
court should be left to determine from all the circumstances disclosed 
whether the certificate of acknowledgment is true or false. The court 
said: 

“In our opinion, the weight of the evidence should not be affected by 
any particular rule peculiar to the subject, but rather, the court should 
be left to determine from all the circumstances disclosed whether the 
certificate of acknowledgment is true or false. This much may be said, 
however, under chapter 29 of Kirby’s Digest, a proper acknowledgment 
is an essential part of the execution of a conveyance. The acknowledg- 


ment is an official act done under an official oath and is protected under 
the presumption the law necessarily indulges in favor of the acts of its 
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own officers. Under our statute, one of the means of evidence upon 
which a deed can be admitted to record is a certificate of proof or acknowl- 
edgment of an officer authorized by our statute to take such proof or 
acknowledgment. The burden of proof undoubtedly rests upon the 
person denying that one signed a deed or acknowledged it to show the 
falsity of the certificate, which carries with it the usual presumption that 
the officer making it has certified to the truth, and has not been guilty 
of a wrongful or criminal action.” 


The notary or other officer before whom an acknowledgment is taken 
performs a very important duty when he takes and certifies an acknowl- 
edgment of a deed or any instrument affecting the title to real 
estate. For that reason great weight is given to his official act in 
certifying to the validity of such instruments. The impeachment 
of his certificate involves a charge of criminal violation of duty on the 
part of the certifying officer. This brings us to a consideration of the 
evidence on the facts in the case. Notice may be first taken of the fact 
that it is contended that Gordon, the certifying officer, was stockholder 
in the bank and on this account, under the rule announced in Davis v. 
Hale, 114 Ark. 426, 170 S. W. 99, Ann. Cas. 1916D, 701, his certificate 
does not import the same verity as the certificate of an officer who was 
not a stockholder in the corporation affected. In response to this argu- 
ment, we are of the opinion that a preponderance of the evidence does not 
show that Gordon was a stockholder of the bank at the time he took the 
acknowledgment. It is true that, at one place, the record recites that 
he was a stockholder at that time and that he admitted such to be the 
fact when he first testified. After refreshing his memory, however, he 
testified that while he had been cashier of the bank for many years and 
had formerly owned stock in it, that at the date of the acknowledgment 
he was not a stockholder in the bank. He said that he disposed of his 
stock and only held 40 shares of stock belonging to his brother, as col- 
lateral security for a debt which his brother owed the bank, and for 
which he was surety for his brother to the bank. At the time he testi- 
fied, Gordon was not in any way connected with the bank, but was the 
receiver of the United States Land Office located at Camden, Ark. His 
explanation of the matter was reasonable and consistent and there is 
nothing in the record which, in our minds, contradicts his explanation. 
Therefore, we are of the opinion that he was not a stockholder in the 
bank at the time he took the acknowledgment, and that his certificate 
of acknowledgment is entitled to the same verity as would be attached to 
the certificate of any disinterested officer. 

From the testimony set out in the statement of facts we think it is 
fairly deducible that Gordon prepared the deed and delivered it to Gee 
on the 2d day of April; that Gee carried it home and after some words 
with his wife procured her signature to it; that she became nervous after 
signing the deed and was confined to her bed for several days; and that. 
the acknowledgment to it was not taken for several days after she had 
signed it; and that she acknowledged it of her own free will. 
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It will be noted that it appears from the testimony of Gee and White, 

both members of the firm, and of Gordon, the cashier of the bank, that 
the deed was prepared by Gordon and delivered to Gee on the 2d day of 
April, 1913. White said that Gee took the deed home with him and 
brought it back to the store and kept it for several days before it was 
delivered to Gordon to take the acknowledgment; that Mrs. Gee was sick 
for several days following the first day of April. The physician who 
attended her at that time also stated that she was in a very nervous con- 
dition. It is fairly inferable from all the circumstances that Mrs. Gee 
became very nervous when her husband first informed her that it was 
necessary to mortgage their home to secure the overdrafts at the bank. 
She admits that she knew the mortgage was given for that purpose. 
After signing the deed she became prostrated and was confined to her 
bed for a few days on account of her nervous condition. Her daughters 
think she was confined to her bed for perhaps a week, and say that they 
were constantly with her during that time and she did not sign the deed. 
They were doubtless mistaken as to the length of time their mother was 
sick. The physician who attended her stated that her husband paid 
him $3, on account of attending her on the 4th or 5th of April, 1913. 
It is not likely that this payment was made until her husband at least 
thought that she no longer needed the services of a physician, and the 
amount indicates that not more than one or two visits were made by 
the physician. So it may be said that she was not confined to her bed 
after the 4th, or, at furthest, the 5th of April. This fact is corroborated 
by the testimony of both Gee and White. They both testified that 
Gordon said that he would take Mrs. Gee’s acknowledgment over the 
telephone. White testified that the deed was kept in the store several 
days after it was first delivered to Gee, before this conversation occurred. 
It is not at all probable that they would have acquiesced in Gordon’s 
calling her up over the telephone to take her acknowledgment if she had 
been confined to her bed or was sick. While Gordon states that his 
recollection is that he took the acknowledgment on the evening of the 
2d, or the morning of the 3d, of April, it is fairly deducible from the cir- 
cumstances before stated that he was mistaken in this regard. It is 
very likely that he filled in the date of the deed when he prepared it 
thinking that it would be acknowledged at the time it wassigned. As 
above stated, the deed was kept at the store by Gee for several days 
after it was signed before it was given back to Gordon for him to take the 
acknowledgment. Gordon then doubtless signed the acknowledgment, 
leaving the date which had already been put in there when the deed had 
been prepared and delivered to Gee. It must be remembered that all 
the witnesses who testified to impeach the acknowledgment were directly 
interested in the result. 
- When all the facts and circumstances in evidence are considered in 
the light of each other, we think the learned chancellor erred.in holding 
that the certificate of acknowledgment was impeached and that Mrs. 
Gee did not acknowledge the deed. 
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It follows that the decree must be reversed and the cause will be re- 
manded, with directions to dismiss the complaint for want of equity and 
to decree a foreclosure of the mortgage in conformity with the prayer of 
the cross-complaint. 


ISSUING CHECK AGAINST INSUFFICIENT FUNDS. 


Siegel v. Commonwealth, Court of Appeals of Kentucky, October 2, 1917. 197 S. W. Rep. 467. 


Under section 1213a of the Kentucky statutes providing that 
any person who with intent to defraud shall make or draw or utter 
or deliver any check, knowing that the same is drawn against in- 
sufficient funds etc., a person who indorses a check, knowing that 
the person by whom it purports to be drawn, has no account in 
the drawee bank and deposits the same in a bayk for collection and 
withdraws the amount before the check is heard from, is guilty 
of the offense charged by the statute. 


Appeal from Circuit Court, Campbell County. 

I. Siegel was convicted of knowingly, fraudulently; unlawfully, and 
feloniously uttering and delivering a check for the payment of money 
on a bank, knowing at the time of such utterance and delivery that the 
maker or drawer had not sufficient funds for the payment of the check 
on its presentation, and he appeals. Affirmed. 

Horace W. Root, of Newport, for appellant. M. M. Logan, Atty. 
Gen., and Overton S. Hogan, Asst. Atty. Gen., for the Commonwealth. 

SETTLE, C. J. The appellant, I. Siegel was indicted in the Campbell 
circuit court for “knowingly, fraudulently, unlawfully, and feloniously 
uttering and delivering a check or order for the payment of money upon 
a bank, knowing at the time of such uttering and delivering that the 
maker or drawer had not sufficient funds in such bank for the payment 
of said check or order in full upon its presentation.”’ The trial resulted 
in appellant’s conviction and the fixing of his punishment at confinement 
in the penitentiary one year. By this appeal he seeks the reversal of 
the judgment of conviction. 

Although at the beginning of his trial appellant pleaded ‘‘not guilty”’ 
to the charge in the indictment, this plea was withdrawn by him at the 
conclusion of the commonwealth’s evidence, and in lieu thereof a plea 
of ‘“‘guilty’”’ entered. The facts disclosed by the only evidence intro- 
duced, that of the commonwealth, show that on December 13, 1916, 
appellant pretended to rent of Mrs. Virginia Rugg, of Newport, a certain 
building for the avowed purpose of conducting a “‘ladies’ and gents’ ”’ 
dry goods store. At the time he paid her, as a deposit on the rental 
contract, $2, and put a placard on the front of the building containing 
the announcement that he would in a few days open a “‘ladies’ and 
gents’ ’’ dry goods store therein. On the day following, December 14th, 
he went to the German National Bank, and, proclaiming his purpose to 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §113. ‘ 
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become a customer of the bank, gave his address as at the building of 
Mrs. Rugg, and made a money deposit of $155. On the 15th and 16th 
he also made money deposits in the bank, which, with the $155 deposited 
on the 14th, made a total of $220 in currency. On December 18th he 
deposited in the same bank two checks, one of $96.03, purporting to 
have been drawn by J. Breslaur & Son on the Richmond Borough Na- 
tional Bank of Stapleton, N. Y., payable to H. Horowitz, on the back 
of which appeared the signatures of H. Horowitz and I. Siegel. The 
other check, for $83.24, purported to be drawn by a different person on 
the Jefferson Trust Company, of New York City, and to be indorsed 
by the payee therein, and also by appellant, whose name appeared last 
on the back of the check. These two checks, with the previous money 
deposits, aggregating $220 made a total deposit in the bank of $399.27 
to his credit. As the check of $83.24 is involved in a different indict- 
ment against the appellant, and is not copied in the record of this case, 
a further description of it will not be attempted. The check here in 
question is the one of $96.03. 

It appears from the evidence that it required four days to send this 
check by due course of mail to the Richmond Borough National Bank, 
and that when it reached that bank it refused to pay the check and 
returned it to the German National Bank, accompanied by the informa- 
tion that J. Breslaur & Son, the purported drawers of the check, did 
not then have, and had never had, any account, with the Richmond 
Borough National Bank, or any money on deposit therein. It further 
appears from the evidence that within a day or two after appellant 
deposited the checks of $96.03 and $83.24 in the German National Bank, 
and before either of them could reach the bank upon which it was drawn, 
he drew a check upon the German National Bank for $394.99, and upon 
presentation of the check at that bank obtained thereon in money that 
amount, thereby leaving only $4.28 to his credit on the books of the 
bank. Immediately after this he disappeared from Newport without 
having opened the store rented from Virginia Rugg, and some months 
later was arrested in Chicago, Ill., and returned to Newport for trial 
in the Campbell circuit court under the indictment in this case. He 
was never seen by Mrs. Rugg after he placed upon the building he had 
rented of her the placard announcing in large letters that he would 
open ‘‘a ladies’ and gents’ dry goods store”’ therein. 

On the trial of appellant, Gabriel S. Halbert, of Stapleton, N. Y., 
cashier of the Richmond Borough National Bank, testified as a witness 
in behalf of the commonwealth. He identified the appellant as a man 
whom he had known in New York under the name of I. Singer, and also 
identified the $96.03 check as the one deposited by appellant in the 
German National Bank and forwarded by that bank to the Richmond 
Borough National Bank, upon which it was drawn, but the payment of 
which was refused by the latter bank, saying that it was the form of 
check furnished .by that bank to its customers for drawing on cash ac- 





LEGAL DECISIONS 785 


counts. According to the further testimony of Halbert, no such firm 
as J. Breslaur & Son, the purported drawers of the check, ever lived in 
Stapleton, N. Y., or had an account with the Richmond Borough Na- 
tional Bank. In addition to the facts furnished by this witness, al- 
ready mentioned, he testified as follows: 

“Q. I will ask you if he (Siegel) ever had a deposit in your bank 
(Richmond Borough National), under the name of I. Singer? A. He 
did. Q. When was that? A. He opened an account about November 
20, 1916. Q. I will ask you what that account amounted to? A. On 
November 20th he opened an account for $200 cash; on the 24th $20 
cash; on November 27th he deposited a check on a Philadelphia bank 
for $203. Q. What did that whole sum total? <A. $423. Q. I will ask 
you if that check on the Philadelphia bank was ever paid? A. It was 
not. Q. How much did your bank pay out to Mr. Siegel’s credit upon 
his checks? A. All that was deposited to his credit, except $15.32. Q. 
How much does that leave your bank out of pocket? A. $189.74. Q. 
Was that check on that Philadelphia bank a check that was given by 
Mr. Siegel himself, or was it a check on some other person, indorsed by 
Mr. Siegel? A. It was a check on another party, indorsed by Mr. 
Singer, made by Lipshitz & Sons. Q. Payable to whom? A. Payable 
to the order of I. Singer, and indorsed by I. Singer. Q. I will ask you, 
Mr. Halbert, how the signature of I. Singer on the Kensington National 
Bank of Philadelphia check, compares with the signature of I. Siegel on 
the Richmond Borough National Bank? A. They look alike to me. 
Q. I will ask you, if in your duty as a cashier of a bank, you have to 
make comparisons of signatures of different parties and identify sig- 
natures? A. Yes, sir. Q. How much experience have you had in that 
duty? A. Twenty-five years. Q. I will ask you to look at those two 
signatures I showed you and ask you how they compare; if they were 
made by the same person or different persons. A. They certainly 
resemble each other. Q. Would you say whether they were made by 
one person, or different persons? A. I should say they were made by 
one person.”’ 

On cross-examination the witness testified as follows: 

“Q. What recalls to your mind that you can identify him at this time? 
A. because I took particular notice of him at the time. I asked him if 
he was in business, and he told me he was; and I asked him where, and 
he told me where; and when that check came back from Siegel I made 
it my business to try to find out where he was, and I found out he had 
rented a store, but never taken possession, and paid something like $2 
down on a month’s rent. He gave his address at that time as 448 
Jersey street, New Brighton, Staten Island. Q. What business was it 
that he was supposed to be engaged in? A. A ladies’ furnishing goods 
and sort of general store. Q. Did he open that store? A. He did not; 
no sir.” 


Adolph Imfeld, a deputy sheriff of Campbell county, made the arrest 
of appellant in Chicago on a requisition issued by the Governor of this 
state. Imfeld testified that after the arrest was made appellant, under 
writs of habeas corpus, made three attempts in the courts of Chicago to 
obtain his release, and in a proceeding under one of the writs testified 
on oath, as a ground for his release from arrest, that he was never in 
Newport in his life, which necessitated the presence in Chicago of the 
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cashier of the German National Bank of Newport to identify appellant 
as the person named in the requisition for his apprehension. Imfeld 
also testified that, while on the train returning from Chicago with ap- 
pellant to Newport, he was asked by the latter not to handcuff him, 
saying “‘that he knew he had done wrong, and wanted to know of me 
if there wasn’t a way to square the matter with the bank.” 

The evidence as a whole leaves no doubt of the appellant’s guilt, if 
the acts charged in the indictment constitute an offense against the law 
of this state. By a scheme he had previously practiced with marked 
success upon the Richmond Borough National Bank, and which, by 
reason of its novelty and apparent genuineness, was calculated to de- 
ceive the most astute of bank officials, appellant succeeded, by the use 
of the bogus checks of $96.03 and $83.24 referred to, in defrauding the 
German National Bank of Newport of their aggregate amount, $179.27, 
though only the check of $96.03 is involved in this case. The brief 
statement we have given of the evidence is presented only for the pur- 
pose of showing the shrewdness and fraudulent character of the methods 
employed by appellant in the transaction, for the matter of his guilt 
was determined by his withdrawal, after the introduction of the evi- 
dence, of his plea of “not guilty,” entered at the beginning of the trial, 
and substituting therefore the plea of “guilty,” and by the resulting 


conviction. But, as it is insisted for him that the trial court erred in 
overruling his demurrer to the indictment, and also in refusing to sustain 


his motion in arrest of judgment, these questions remain to be determined. 

It is argued by appellant’s counsel that the demurrer should have been 
sustained, for the reasons: (1) That section 1213a, Kentucky Statutes, 
under which the indictment was found, is unconstitutional, because the 
offense it defines is the same denounced by section 1189, Kentucky 
Statutes, but for which it provides a wholly different penalty; (2) That 
section 1213a does not apply to an indorser of a worthless check. A 
mere comparison of these statutes will be sufficient to refute the first 
contention. Section 1189 denounces the crime of forgery and counter- 
feiting, whether of a bank bill, note, check, draft, or certificate of de- 
posit of money in a bank, and also makes it a crime to erase or alter 
any such forged or altered bill, note, check, draft, or certificate, and, in 
addition, provides a penalty for a violation of the provisions of the 
section. Section 1213a is aimed at a wholly different offense, as it de- 
clares: 


“That any person who with intent to defraud shall make, or draw or 
utter or deliver any check, draft or order for the payment of money 
upon any bank or other depository, knowing at the time of such making, 
drawing, uttering or delivery that the maker or drawer, has not suffi- 
cient funds in such bank or other depository for the payment of such 
check, draft or order in full upon its presentation; or who after having 
made, uttered or delivered any check, draft or other order for the payment 
of money upon any bank or other depository shall withdraw or cause to be 
withdrawn, the money or any part thereof to the credit of the 
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maker of such draft, check or other order for the payment of 
money without leaving with such bank or other depository a sufficient 
sum to cover such check, draft or other order for the payment of 
money, shall be guilty of a misdemeanor, if the amount 
of such check or draft be under twenty dollars, and upon 
conviction thereof be fined not exceeding one hundred dollars, or con- 
fined in the county jail not less than one day nor more than thirty days, 
either so fined or imprisoned or both in the discretion of the court or the 
jury trying the case, and if the amount of such check or draft be twenty 
dollars or over, he shall be guilty of a felony and confined in the peni- 
tentiary for not less than one year nor more than two years, and the 
drawer of such check or draft shall be prosecuted in the county in which 
he delivers same: Provided, however, that if the person who makes, 
issues, utters or delivers any such check, draft or order, shall pay the 
same within twenty days from the time he receives actual notice, verbal 
or written, of the dishonor of such check, draft or order, he shall not be 
prosecuted under this section, and any prosecution that may have been 
instituted within the time above mentioned, shall, if payment of said 
check be made as aforesaid, be dismissed at the cost of defendant. The 
making, drawing, uttering or delivering of such check, draft or order as 
aforesaid, shall be prima facie evidence of intent to defraud.” 

It will be observed from the language of section 1213a that the forgery 
of the check, draft, or order which may be drawn upon any bank or 
other depository, not having sufficient funds to pay it, is not an ingredient 
of the offense. Its meaning clearly is that one who with intent to de- 
fraud shall make or draw or utter or deliver the check, draft, or order 
for the payment of money upon any bank or other depository, though 
it be not forged, knowing at the time of such making, drawing, uttering, 
or delivery that the maker or drawer has not sufficient funds therein for 
the payment of such check, draft, or order in full upon its presentation, 
makes himself amenable to the punishment provided by the section. 
Neither the inhibition contained in the statute nor the punishment 
provided for its violation is confined to the maker or drawer of the check, 
draft, or order; but they apply equally to one who with intent to defraud 
utters or delivers by indorsement or otherwise, and thereby makes use 
of a check, draft, or order for the payment of money, though it be made 
or drawn by another, knowing at the time of such making, drawing, ut- 
tering, or delivery that the maker or drawer has not sufficient funds in 
the bank or other depository for its payment in full upon presentation. 

It would seem to follow, therefore, that the language of the section 
embraces the indorser of such a check, draft, or order, provided he utters 
or delivers it with intention to defraud, knowing at the time that the 
maker or drawer had not sufficient funds in the bank or other depository 
upon which it was drawn for its payment in full upon presentation. 
The only distinction made by the section, supra, between the drawer of 
a check or draft and the indorser is in providing that the drawer, if guilty 
of the offense defined by the statute, shall be prosecuted in the county 
in which he delivers same. We infer that this provision was inserted 
in the section because in its absence the place or county where the act 








788 THE BANKING LAW JOURNAL 


of the drawer constituting the offense took place—that is, the making or 
drawing of the worthless check—would, in law, fix the venue. In other 
words, the section in the case of the drawer seems to treat the delivery 
the check as the consummation of the offense, for without such delivery 
of the mere making or drawing of the check, followed by its nonuse, would 
not constitute the offense; hence the place of the delivery of the check 
establishes the venue of the prosecution. On the other hand, in the case 
of an indorser or user of a check drawn by another, his indorsement and 
delivery of the check would necessarily make the county of its delivery 
by him the place for his prosecution. His indorsement and delivery of 
the check would not violate the statute, unless he knew at the time of 
so indorsing and delivering it that there was no money to the credit 
of the drawer in the bank or depository upon which it was drawn, and, 
being possessed of such knowledge, he nevertheless indorsed and delivered 
the check with the intention to defraud. 

In our opinion the sections in question do not conflict; therefore 
section 1213a is not open to the objection made to its constitutionality, 
nor is it true that its provisions do not apply to the indorser of a check 
of the character described therein. Hence there was no error in the 
trial court’s action in overruling the demurrer to the indictment. 

The record furnishes no reason for reversing the judgment of conviction. 
Hence it must be and is affirmed. 


ENFORCEMENT OF NOTE PAYABLE TO FOREIGN 
CORPORATION. 


First National Bank of Central City v. Utterback, Court of Appeals of Kentucky, October 9, 1917. 
197 S. W. Rep. 534. 


The fact that the payee of a note is a foreign corporation doing 
business in the State of Kentucky which has not complied with the 
statutes of that state, requiring such corporation to have authorized 
resident agents, upon whom process can be served, does not render 
the note unenforceable against the maker by a holder in due course. 
The maker’s liability is regulated by the Negotiable Instruments 
Law which provides that in signing an instrument, the maker 
admits the capacity of the payee to indorse. 


Appeal from Circuit Court, Franklin County. 

Action on a note by the First National Bank of Central City against 
Alice M. Utterback, executrix, and others. Demurrer to amended 
answer overruled, petition dismissed, and plaintiff appeals. Reversed. 

Walker Wilkins, of Central City, and T. B. McGregor, of Frankfort, 
for appellant. Leslie W. Morris, of Frankfort, for appellees. 

CuiaRKE, J. The only question raised on this appeal is whether or 
not the failure of a payee in a negotiable promissory note to comply 
with sections 199b and 571, Kentucky Statutes, without which it could 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §227. 
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not do business in the state, before the execution of the note, renders it 
uncollectable in the hands of an owner in due course. Granting, for the 
purposes of this opinion only, but expressing no opinion upon the ques- 
tion because it is not here, that such failure would have been a complete 
defense against an original payee, who is amenable to either section 
571 or 199 b, which is the most that could be inferred from the case of 
Oliver Co. v. Louisville Realty Co., 156 Ky. 637, 161 S. W. 570, 51 
L. R. A. (N. S.) 293, Ann. Cas. 1915C, 565, relied upon by appellees, the 
question remains, which is not involved in the Oliver Case, whether or 
not it is a defense against an owner in due course; and that question is 
clearly controlled by the Negotiable Instruments Act (section 3720b, 
Kentucky Statutes), which became a law in this state July 13, 1904. 
The scope of this law has been defined by this court in two recent opinions 
as follows: 

“The Negotiable Instruments Act was adopted by the several states 
for the purpose of establishing uniformity in the law regulating nego- 
tiable instruments. The act was intended to embody in a code a par- 
ticular branch of the law. Where the act speaks, it controls, and its 
meaning should be ascertained by interpreting the language used, and 
not by assuming that the former law on the subject should remain 
unaltered.”” First State Bank of Nortonville v. Williams, 164 Ky. 143, 
175 S. W. 10. 

“The act, however, covers the entire subject of negotiable instruments, 
and must be treated as a complete body of law upon that subject, and 
controlling in all cases to which it is applicable.” Elsey v. People’s 


Bank of Bardwell, 168 Ky. 701, 182 S. W. 873. 


Subsection 60 of the act provides: 

“The maker of a negotiable instrument by making it engages that he 
will pay it according to its tenor, and admits the existence of the payee, 
and his then capacity to indorse.” 


And in subsection 57 we find: 

“A holder in due course holds the instrument free from any defect 
of title of prior parties and free from defenses available to prior parties 
among themselves, and may enforce payment of the instrument for the 
full amount thereof against all parties liable thereon.” 

Clearly, under these provisions the defendant could not deny either 
the existence of the original payee or its capacity to indorse, as against 
a holder in due course, and the trial court erred in overruling the de- 
murrer to the amended answer and in dismissing the petition. To permit 
the maker of such an instrument to assert that the note is void and 
unenforceable because the original payee had not complied with a 
statute, without which it could not legally do business in this state, 
would be to authorize him to deny the legal capacity of the payee to 
negotiate the instrument, whereas, the act says in plain ldnguage that 
the maker of the instrument, by making it, admits the capacity of the 
payee to indorse it. The act does not say, however, that the maker 
admits the payee’s capacity to make the contract for which the note 
was executed, and hence he may have the right to urge such defense 
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against the original payee, with which question we are not now concerned, 
but it does, in plain language, take from him the right to deny the ca- 
pacity of the payee to indorse and negotiate the note free from defenses 
available against the payee, even though, as between the original parties, 
the note was void and unenforceable for any reason. 

The plain intention of the statute is to render negotiable paper, after 
negotiation, free from all defenses available to prior parties among 
themselves, and at the same time, it would seem, preserve to the maker 
all defenses against the original payee. Upon the precise question 
raised here, it was decided in Colorado and North Dakota that a note 
to a foreign corporation that had not complied with the local law, without 
which it could not do business in the state, is valid against the maker 
in the hands of a holder in due course. McMann v. Walker, 31 Colo. 
261, 72 Pac. 1055; National Bank of Commerce v. Pick, 13 N. D. 74, 
99 N. W. 63. 

So far, in considering the case, we have assumed that the payee in the 
note, Davis Coal Company, was required to comply with one or the 
other of the two sections of the statutes referred to before it was au- 
thorized to do business in this state, but that fact is not made to appear, 
and for that reason alone the demurrer to the amended answer should 
have been sustained. 

For the reasons indicated, the judgment is reversed for proceedings 
consistent herewith. 


GUARANTY. 


Richmond Paper Co. v. Bradley, Supreme Court of Minnesota, October 15, 1917. 76 So. Rep. 544. 


A creditor is not deprived of his rights against a person who 
guarantees the debt by proving his claim in bankruptcy against 
the debtor’s estate and receiving a dividend thereon. 


For former opinion, see 75 South. 381. ; 

Per Curiam. A re-examination of the record leads us to conclude 
that the several decrees rendered by the chancery court are in conflict 
one with the other. Complaint is made in the suggestion of error of 
that portion of the opinion indicating that the demurrer to the amended 
cross-bill should have been overruled. While there is a decree sustain- 
ing the demurrer to the cross-bill, there is also a decree rendered in 
term time submitting the case to be tried in vacation upon bill, answer, 
and amended cross-bill, answer to the cross-bill, motion to suppress 
depositions, and the depositions on file. This decree was rendered 
March 10, 1916, the same day upon which the decree was entered sus- 
taining the cross-bill as finally amended. Then, there is the final decree 
rendered in vacation of the court May 26, 1916, and reciting that the 
cause came on to be heard in vacation “‘upon original bill, answer and 


NOTE.—For other similar decisions see Banking Law Journal Digest §217. 
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cross-bill of defendant, and answer of complainant to cross-bill of the 
defendant, depositions of complainant, depositions of defendant, and 
motion of complainant to suppress depositions of defendant.”’ The 
depositions and the so-called letter of guaranty are all copied into the 
record, and it is practically impossible for this court to determine the 
importance, if any, which the chancellor attached to the letter relied 
upon, or the proof in reference thereto. We agree with counsel for 
appellee in his contention that the letter, or true copy thereof, should 
have been made a part of the cross-bill. Good pleading demands this. 
In the present attitude of the record we adhere to our conclusion that 
the decree of the learned chancellor should be reversed, but we think 
the cause should be remanded for a new trial, with leave to either party 
to amend the pleadings in accordance with each party’s view of the 
proof. 

The probation of appellant’s claim in bankruptcy against the estate 
of Barker, and the acceptance of any dividend, would not preclude 
appellant from relying upon the guaranty. The acceptance of the 
guaranty would not destroy the relationship of creditor and debtor 
between appellant and Barker, but any dividend declared by the bank- 
ruptcy court should, of course, be credited upon the debt guaranteed, 
and the balance due is a matter of proof. 


NOTE SIGNED BY MARRIED WOMAN IN 
MINNESOTA, GOOD IN NEBRASKA. 


Farmers State Bank of Hayfield, Minn., v. Butler, Supreme Court of Nebraska, October 2, 1917. 
164 N. W. Rep. 562. 


A note signed by a married woman in Minnesota may be en- 
forced against her in an action brought in the courts of Nebraska, 
although such a note, if made in the State of Nebraska, would not 
be enforceable. 


Appeal from District Court, Butler County; Corcoran, Judge. 

Action by the Farmers’ State Bank of Hayfield, Minn., against Harry 
Butler and others. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

Matt Miller, of David City, for appellants. Hastings & Coufal, of 
David City, and Sasse & French, of Austin, Minn., for appellee. 

SEDGWICK, J. This action was brought in the district court for 
Butler county upon a promissory note executed by these defendants, in 
which the Morden Land & Loan Company of Minneapolis was named 
as payee. The plaintiff in the petition set out the promissory note and 
alleged that the payee named therein indorsed, transferred, and delivered 
the note to the Drake & Ballard Investment Company and that that 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §273. 
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company thereafter indorsed and delivered the note to the plaintiff. 
The petition then alleged: 


“That the plaintiff so purchased said note, before maturity, in the 
usual course of trade, for a valuable consideration, in ignorance of facts, 
if any existed, which would affect its force as between the original parties 
to it and is an innocent, bona fide purchaser thereof.”’ 


The defendant Viola Butler answered that she was a married woman, 
and that she did not receive any consideration for the note, and did not 
execute the same with reference to her separate estate. To this answer 
the plaintiff replied that the note was a Minnesota contract, and under 
the laws of Minnesota (Gen. St. Minn. 1913, §7144) a married woman 
“‘may make any contract, which she could make if unmarried, and shall 
be bound thereby,’’ except conveyances and contracts for the sale of 
real estate, which are specially provided for. This allegation does not 
seem to be seriously controverted, and this special defense under the 
laws of Minnesota does not seem to be available. 

The note was given as part of the purchase price of a farm in Dodge 
county, Minn. The contract between the parties in pursuance of which 
the note was given, provided that the payee in the note should furnish 
an abstract showing a merchantable title in the land, and the defendant 
alleges, and there is evidence tending to prove, that the note was de- 
livered to an officer of the payee company upon the express agreement 
that it should not become the property of the payee until an abstract 


was furnished showing a marketable title. The evidence shows without 
contradiction that the note was indorsed and delivered to this plaintiff, 
and that the plaintiff paid full consideration therefor, and is therefore 
the owner of the note. So that the defendant correctly says in the brief: 

“‘What is a marketable title? That is the only question for the court 


to answer; that is the only question that the court can answer. 

If the abstract showed a marketable title, then the delivery of the 
note was properly made, and the terms of the contract in that respect 
have been complied with. The defendant quotes from 26 Cyc. 819, a 
definition of a marketable title, in which it is said that it is: 


*“*A title which a reasonable purchaser, well informed as to the facts 
and their legal bearings, willing and anxious to perform his contract, 
would, in the exercise of that prudence which business men ordinarily 
bring to bear on such transactions, be willing and ought to accept.” 


The defendants’ objections to the abstract are principally predicated 
upon questions of jurisdiction of the probate court to probate the will 
of one John W. Allen, through whose estate the title came, which was 
admitted to probate in 1874. Defendant says that the abstract ‘“‘is 
silent as to all jurisdictional facts, no petition for the probate of the 
foreign will being attached to the abstract,’’ and he then recites that 
it does not appear that the proceedings were in the proper county; it 
does not appear that it was offered for probate by the right person; it 
does not appear that the claims against the estate nor the legacies were 
paid; it does not appear that the executors of a subsequent estate through 
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which the title passed “were qualified and acting at the time they pur- 
ported to deed this property.” The case was tried to a jury, and the 
court instructed the jury to find a verdict for the plaintiff. The plain- 
tiff requested at the trial that the question whether or not the title 
shown by the abstract was a marketable title should be tried by the 
court. The defendant conceded this, and the question was so tried, 
and the court found that issue for the plaintiff. The question whether 
an offered title is marketable is sometimes difficult to determine. It 
may be a question of mixed law and fact, but is generally a question of 
fact. 

The plaintiff produced several witnesses, who testified fully and clearly 
that these matters and other similar matters suggested by the defendant 
did not discredit the title or render it unmarketable. Among these 
witnesses was a former chief justice of the Supreme Court of Minnesota, 
and other fully qualified witnesses. It may be said that there was some 
conflicting evidence. The defendant produced a witness who testified 
as an expert that he did not consider the title marketable; but he failed 
to show any unusual familiarity with such matters, and at all events it 
must be found that the evidence was at least substantially conflicting in 
favor of the finding of the trial court, and, being an ordinary action at 
law, that finding must be upheld, unless clearly wrong. We conclude 
that the finding that the offered title was marketable is sufficiently 
supported. 

When there is no substantial conflict in the evidence upon matters to 
be submitted to the jury, so that a verdict for the defendant upon those 
matters could not be sustained, it is the duty of the court to instruct 
for the plaintiff upon those issues. This renders it unnecessary to in- 
quire whether this plaintiff was an innocent purchaser of the note, as 
the defense relied upon failed even as against the original payee. 

The judgment of the district court is affirmed. 

HaMeER, J., not sitting. 


RIGHTS OF HOLDER OF A SECURED NOTE. 















Allen v. Hook Supreme Court of Michigan, September 27, 1917. 164 N. W. Rep. 384. 
The payee of a note, which is secured by shares of stock, may 
retain the collateral until the note is paid. He is under no obliga- 
tion to sell it before bringing suit or to apply it to the payment 
of the note at maturity and if the stock depreciates in value after 
the maturity of the note he cannot be charged with the amount of 
the depreciation. 


Error to Circuit Court, Wayne County; Philip T. Van Zile, Judge. 
Action by William S. Allen against Frank E. Hook. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §380, 386. 
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Argued before Kuun, C. J., and Stone, OsTRANDER, Birp, Moore, 
STEERE, BROOKE, and FELLows, JJ. 

E. A. Fink, of Detroit, for appellant. Selling & Brand, of Detroit, 
for appellee. 

Fe.tows, J. Plaintiff sued defendant upon a promissory note for 
$150, dated February 13, 1909, due in 60 days thereafter. As collateral 
thereto a certificate for 150 shares of the stock of the International 
Machine Company was indorsed in blank and delivered to plaintiff at 
the time the money was loaned. Under the general issue defendant 
gave the following notice: (1) That it was the understanding between 
the parties at the time of the giving of the note and security that if the 
note was not paid plaintiff would’sell the stock or would hold the same 
as and for payment of the note. (2) That defendant was led to believe, 
because of the silence of the plaintiff, that the note had been fully paid 
by reason of the plaintiff continuing to hold the stock. (3) That plain- 
tiff had fully intended to hold and convert the stock, and that he would 
have done so had the enterprise been successful, and that his failure to 
realize on the collateral was negligence, and that defendant was led to 
believe that plaintiff had either sold the stock or had converted the 
stock to his own use. At the conclusion of the proofs the trial court 
directed a verdict for the plaintiff for the face of the note and the accrued 
interest amounting in all to $216. The question to be determined is 
whether the trial court was in error in so doing. 

1. The first defense stated by defendant in his plea may be disposed 
of by saying that it was not proven. There was no testimony showing 
or tending to show that there was any understanding at the time the 
note was given that if it was not paid plaintiff would sell the stock or 
would hold the same as payment. The nearest approach to it was 
testimony of defendant that some time after the maturity of the note 
he met plaintiff on the street and requested him to take the stock as 
payment, and later on the same day wrote him the following letter: 


“Feb. 14, 1910. 

“Mr. W. S. Allen, City—Dear Will: Confirming my talk with you 

this morning if you wish to cancel my $150 note and hold the stock you 

have in the above company it will be satisfactory; but I would like to 

have you decide definitely at once, as I think I can arrange to place the 
stock elsewhere.” 


Defendant admits that plaintiff made no reply to his request that he 
take the stock in payment of the note, and he states that no reply was 
received to his letter. Defendant rather seeks to give the impression 
that at the time he wrote the letter the stock had some value, but that 
later it depreciated and became worthless, and that had he not under- 
stood that plaintiff was to retain it in payment of the note he would 
have disposed of it to others. Plaintiff was the holder of the collateral, 
and as such he had a right to retain it until the note was paid. He was 
under no obligation to sell the collateral before bringing suit, nor can 
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he be charged with negligence in failing to do so. Rice v. Benedict, 
19 Mich. 131; Smith v. Nixon, 145 Mich. 597, 108 N. W. 971. And the 
mere fact that the stock depreciated in value after maturity would not 
charge plaintiff with the loss. Richardson v. Insurance Co., 27 Grat. 
(Va.) 749. Defendant was at liberty at all times to redeem the col- 
lateral by making payment of the note; this he concedes he did not do, 
and the reason he did not do it was because he did not have the funds. 

An attempt is made under the third paragraph of defendant’s plea to 
claim that plaintiff converted the stock to his own use. Testimony of 
this fact is wholly wanting in the record. The record shows that the 
stock certificate was indorsed in blank at the time it was delivered to 
plaintiff. The plaintiff never caused it to be transferred to himself 
upon the books of the company. It stood in the name of the defendant 
during all this time. He neither sold it nor refused to deliver it upon 
tender of payment of the note. There was no proof that plaintiff held 
the stock in any other or different manner on the day he began suit 
than he did on the day it was delivered to him. He still had possession 
of it on the day of trial. Under these circumstances he could not be 
charged with conversion. Feige v. Burt, 118 Mich. 243, 77 N. W. 928, 
74 Am. St. Rep. 390. 

The testimony raised no issues of fact, and the trial court was right 
in disposing of it himself. The judgment is affirmed. 


RIGHTS OF TRUST COMPANY UNDER MORTGAGE. 


Newark Trust Company v. Lackawanna Investment Co., Court of Chancery of New Jersey, 
August 9, 1917. 102 Atl. Rep. 14. 


The defendant corporation, desiring to borrow $5,000 executed 
a mortgage for $8,000 payable to the owner of all of the stock of 
the corporation. The latter gave his note for $5,000 to the plain- 
tiff trust company and assigned the mortgage to the bank as col- 
lateral. The assignment provided that the collateral should be 
security ‘‘for payment of this or any other liability or liabilities of 
the undersigned,’’ and declared that if recourse should be had to 
the collateral, any excess should be applicable to any other note 
held by the plaintiff. Three years after this transaction, the trust 
company loaned $2,500 to one Ackor on his note indorsed by the 
person who assigned the mortgage. It was held that, upon fore- 
closing the mortgage, the trust company could not apply the excess 
to the payment of this note, it not appearing that the loan to Ackor 
had been made in reliance upon the security of the mortgage. 

Bill by the Newark Trust Company against the Lackawanna Invest- 
ment Company and others to foreclose a mortgage. Decree for com- 
plainant for only part of the relief prayed. 

Raymond, Mountain, Van Blarcom & Marsh, of Newark, for com- 
plainant. Lehlbach & Johnson, of Newark, for defendants. 

LanE, V.C. This is a bill to foreclose a mortgage made on November 
1, 1910, by the Lackawanna Investment Company, the defendant, to 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §381. 
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Roland D. Crocker, purporting to secure the payment of the sum of 
$8,000 in one year. On December 16, 1910, the said Crocker assigned 
the mortgage to the complainant as collateral to his note for $5,000. 
A written assignment was made and recorded. The assignment in 
terms is as collateral security for the payment ‘‘of my demand note of 
even date herewith for the payment of the sum of $5,000, with interest 
at six per cent. per annum.”’ The collateral note contained the follow- 
ing language: 

“The undersigned having deposited with said Trust Company as 
collateral security for payment of this or any other liability or liabilities 
of the undersigned, direct or contingent, individual or firm, to said trust 
company now existing, or which hereafter may be contracted, the fol- 
lowing property, viz.: Assignment of mortgage Lackawanna Investment 
Company to me for eight thousand dollars, dated November Ist, 1910.” 

And the following: 

“On nonperformance of this promise, or the nonpayment at maturity 
of any of the other liabilities aforesaid, * * * sale may be made,” 
etc. 

And the following: 

“It is hereby agreed and understood, that if recourse is had to col- 
lateral any excess of collaterals upon this note shall be applicable upon 
any other note, claim or endorsement, held by said company.” 

The stock of the Lackawanna Investment Company was all owned by 
Roland D. Crocker and one Powell. They and one other, a dummy, 
constituted its board of directors. Powell was a member of the board 
of directors of the Newark Trust Company. Crocker was also a member 
of its board of directors and of its executive committee. He was its 
counsel, and was as well the personal counsel of Powell. The Lacka- 
wanna Investment Company desired to obtain from the Newark Trust 
Company $5,000. Crocker represented to Powell that it would be 
easier to obtain a loan of $5,000 with a mortgage for $8,000 rather than 
$5,000 as collateral. That there should be this excess was rendered 
necessary by a rule of the banking institution known to Powell which 
required that the advance should not exceed 80 per cent. of the value 
of the collateral. The loan was granted; the mortgage pledged; the 
$5,000 was advanced and paid to the Lackawanna Investment Company, 
and this is the only sum that was ever paid on account of the mortgage. 
On the 12th day of May, 1914, approximately three years after the 
transaction hereinbefore referred to, the bank loaned $2,500 to one Ackor 
and took his note indorsed by Crocker. This note was never paid. 
Protest was waived, and the indebtedness is an indebtedness of Crocker. 
The bank claims to hold the mortgage as collateral, not only to the 
$5,000 Crocker note, but as collateral to the Ackor note. There is no 
evidence that the bank advanced the money to Ackor upon the faith 
of its holding the assignment of the mortgage. There is no proof of any 
facts excusing the failure of the bank to produce such evidence which 
might possibly lead the court to presume that the bank advanced the 
money upon the faith of this security. If it had been shown that the 





LEGAL DECISIONS 797 


officer who made the loan on the Ackor note was inaccessible, it might 
be argued that the court should presume that the bank, having this 
collateral in its possession, relied, to some extent, upon it in making the 
loan. 

I am forced to conclude that the bank did not, in making the loan on 
the Ackor note, rely in any degree upon the fact that it held this mort- 
gage. Counsel for the bank relies upon the case of Tate v. Security 
Trust ‘Company, 63 N. J. Eq. 559, 52 Atl. 313. Giving that case the 
force and effect contended for by counsel, to wit, that if the bank is a 
bona fide purchaser for value it is not bound by the equity of the Lacka- 
wanna Investment Company, the question remains as to what extent 
the bank is a purchaser for value. Only to such extent is it entitled to 
protection. Lawshe v. Trenton Banking Co., 99 Atl. 617. It certainly 
is a purchaser for value to the extent of the $5,000 originally paid. But 
when it advanced $2,500 to Ackor, not relying in any degree upon its 
possession of this assignment, did it increase its investment in the se- 
curity by $2,500? I think not. It seems to me that it is only where 
money is advanced upon the faith of the security, either actually proven 
or presumed, that the bank can prevent a third party from setting up his 
equity. As before stated, in this case, there are no facts shown which 
would indicate that the bank relied upon the security, nor are there any 
facts shown which would induce the court to presume it. It is not 
even argued that the court has a right to assume that there was any such 
reliance. The bank rests upon the technical terms of the contract which 
Crocker evidenced by his collateral note. 

The view that I have taken renders it unnecessary for me to consider 
to just what extent the doctrine of Tate v. Security Trust Company, 
supra, goes. I express no opinion upon that point. 

There will be a decree for complainant for the sum of $5,000 with 
interest. 


INDORSEMENT MERELY FOR TRANSFER. 


Wheelock v. Mayfield, Court of Appeals of Texas, October 83,1917. 197 S. W. Rep. 475 


Where a note is indorsed merely for the purpose of transfer the 
indorser is not responsible thereon to the transferee. In this case 
the defendant held two notes representing the proceeds in a trans- 
action, of which the plaintiff was entitled to one-half. The de- 
fendant indorsed one of the notes and delivered it to the plaintiff 
as his share of the profits. It was held that the plaintiff could not 
enforce the note against the defendant. 


Appeal from Garza County Court; A. R. Anderson, Judge. 

Action by E. L. R. Wheelock against W. D. Mayfield and others. 
From a judgment for defendants, plaintiff appeals. Affirmed. 

Paul Steed, of Post, and Bean & Klett, of Lubbock, for appellant. 
Percy Spencer, of Lubbock, and H. D. Durst, of Post, for appellees. 
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Hatt, J. Appellant sued upon a promissory note for $400 to recover 
against G. W. Burkett as maker, and W. D. Mayfield as indorser and 
guarantor. The note is payable to the order of W. D. Mayfield, and was 
indorsed by him as follows: 

“For value received I, or we, hereby guarantee payment of the within 
note at maturity and at all times thereafter, and waive demand, protest 
and notice of nonpayment thereof.” 

There is also a transfer of the vendor’s lien retained in the note signed 
and acknowledged by Mayfield. This transfer of the vendor's lien 
also includes the transfer of the note. Mayfield set up failure of con- 
sideration, and only this issue was submitted to the jury. The jury 
found that there was no consideration, and the only assignment of 
appellant’s brief insists that this finding is not supported by the evidence, 
and is contrary to law. Appellant testified that he was a real estate 
broker; that Mayfield listed the land with him and promised to pay him 
5 per cent. commissions, and that Mayfield sold the land for $1,400; 
that several days after the land was sold he called on Mayfield for his 
commissions and was told that Mayfield did not have the cash, and 
upon Maryfield’s suggestion, he accepted the note sued upon, which 
was indorsed by Mayfield at that time in full of appellant’s claim for 
commissions. Mayfield testified with reference to the transaction as 


follows: 

“At the time I turned the note over to Mr. Wheelock I signed my 
name on the back of it to make it good at the solicitation of Mr. Whee- 
lock and simply as a matter of accommodation to enable Mr. Wheelock 
to get him a home. Mr. Wheelock was then on a trade for a home, 
and said that if I would indorse the note that it would make it good so 
that he could use it in trading it to the other fellow. I have forgotten 
the name of the fellow Mr. Wheelock was trading with. He made the 
trade a few days after I indorsed the note. The trade went through and 
Wheelock lived in the house some time, but afterwards he had to take 
up the note sued on. The same was returned to him when he failed to 
pay for the house. At the time I indorsed the note to Mr. Wheelock 
I did not owe him anything. I did not employ him as a real estate 
agent to find a purchaser for me, and did not promise him a 5 per cent. 
commission for selling the land. Prior tothe time I indorsed the note 
to Mr. Wheelock he and I had a conversation about 30 acres of land 
that I had in Pecos County, and we agreed that we would both try to 
sell the land, and that in case either one found a purchaser I was to 
divide with Mr. Wheelock my excess above my equity in the land. My 
equity in the land was $600, and I sold it for $1,400 above what was 
already against the land. I got a half interest in a drug store at Altus, 
Ok1., and two notes for $400 each. I considered that the two notes of 
$400 each were the profit, and I gave one of the $400 notes, being the 
one sued on, to Mr. Wheelock, as his part in the transaction. Both of 
us tried to sell the land, but I was the one that made the sale to Burkett 
and I closed the trade in Altus. In a week or two after the trade was 
closed I turned over to Mr. Wheelock the note sued on and signed my 
name on the back thereof, as stated above.” 

By deposition appellant testified in part that he took the $400 note 


for his services in assisting Mayfield toward the sale of the land in 
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Pecos to the purchaser, Burkett. As stated, the note was payable to 
the order of Mayfield, and to perfect the transfer it was necessary for 
Mayfield to indorse it. Under his pleadings he had the right to explain 
the nature of his indorsement. The general rule with reference to such 
indorsements is that the indorser is not responsible. As stated by Bon- 
ner, Justice, in Hanrick v. Alexander, 51 Tex. 502: 


“If the indorsement by Hanrick of the note sued on was simply to 
transfer the right of action thereon to Blocker without recourse on 
Hanrick, this, as between him and Mrs. Alexander and the children of 
Blocker, would be a sufficient defense to recovery by them of a personal 
judgment against Hanrick. Wade v. Wade 36 Tex. 529.” 


The jury evidently accepted Mayfield’s statement of the contract 
with Wheelock that the profits realized by Mayfield over and above his 
equity should be divided between Wheelock and Mayfield. These 
profits consisted of the two notes. Under Mayfield’s statement of the 
contract, accepted by the jury, Wheelock was entitled to one of the 
notes, whatever its value might be. He had no right to insist that May- 
field should add his personal indorsement and guaranty to it. The 
briefs presenting simply an issue of fact and this issue having been de- 
termined by the jury in favor of appellee, we will not disturb it. 

The judgment is affirmed. 


LIABILITY OF PERSON SIGNING AS MAKER. 


State Bank of Abbyville v. Jeltz, Supreme Court of Kansas, October 6, 1917. 167 Pac. Rep. 1067. 


If a person placing his name on a promissory note does not 
clearly indicate by appropriate words an intention to be bound in 
a special capacity, and signs as maker, his liability to the holder is 
that of maker, although his relation to a comaker be that of surety. 


Appeal from District Court, Reno County. 

Action by the State Bank of Abbyville against N. H. Jeltz, Wm. 
Peoples, and others. Judgment for plaintiff, and May Peoples, adminis- 
tratrix of Wm. Peoples, appeals. Affirmed. 

F. L. Martin, Van M. Martin, and John M. Martin, all of Hutchinson, 
for appellant. C. M. Williams and D. C. Martindell, both of Hutchin- 
son, for appellee. 

Burcu, J. The action was one to recover on a promissory note, and 
for the application of the proceeds of the sale of chattel security. From 
an adverse judgment one of the makers of the note appeals. 

Jeltz was a persistent borrower from the bank. On May 1, 1915, a 
renewal note for $1,768 was given to the bank, signed by Jeltz, and signed 
by Wm. Peoples, the appealing defendant, as makers. Peoples has 
since died, and is now represented by his administratrix. The note was 
secured by a chattel mortgage given by Jeltz. On May 15th, Jeltz bor- 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §233, §271. 
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rowed more money of the bank, and presented to the bank a note for 
$1,926, which included the note of May Ist andthenewloan. The note of 
May 15th was signed by Jeltz and purported to be signed by Peoples. 
When this note was given the chattel mortgage securing the note of 
May Ist was released, and a new chattel mortgage was given by Jeltz, 
which made a slight change in the security. The new chattel mortgage 
covered future advances, but provided that in case of foreclosure the 
debt existing at the time the mortgage was given should be paid first. 
Subsequently other loans were made to Jeltz, until his indebtedness was 
represented by a note for $2,900, signed by Jeltz and purporting to be 
signed by Peoples. Jeltz left the state. Peoples denied signing the 
note for $2,900, and other notes which preceded it. On the occasion of 
renewals old notes would be surrendered. Consequently the bank could 
do no more than plead the various loans of money, describe the notes 
which had been given, and pray judgment for the amount due. Peoples 
admitted signing the note of May 1, 1915, and judgment was rendered 
against him accordingly. The property covered by the chattel mortgage 
was sold by a receiver, and the net proceeds, in the sum of $1,023, were 
applied to discharge the otherwise unsecured balance due the bank from 
Jeltz. 

The defense to the action was that Peoples was a surety, and in re- 
sponse to special questions the jury found that Peoples borrowed no 
money of the bank, was a surety only, and notified the bank of his true 
relation to the paper. Peoples concedes that the cancellation of the 
note of May Ist and the substitution for it of the forged note of May - 
15th, and other forged notes, did not discharge his liability, but he says 
no judgment should have been rendered against him because the suit 
was for indebtedness and not on the note, and that his liability as surety 
arose solely upon the note. The contention relates primarily to a matter 
of form, and not to a matter of substance. It might have been met 
by a very simple amendment when the note which Peoples signed was 
identified, and, if necessary, the amendment would now be treated as 
having been made. No amendment, however, was necessary. Peoples 
signed as maker. The obligation was his. He was principal debtor, 
primarily liable under the negotiable instruments law, and cannot be 
heard to say that the indebtedness was not his, no accident, mistake, or 
fraud affecting the capacity in which he signed having been alleged. 

The maker of a promissory note, “by making it” engages that he will 
pay it according to its tenor. Neg. Insts. Act, §67, Gen. Stat. 1915, 
§6587. If a person sign other than as maker, drawer, or acceptor, he 
is deemed to be an indorser, “unless he clearly indicates by appropriate 
words his intention to be bound in some other capacity.”’ Neg. Insts. 
Act. §70; Gen. Stat. 1915, §6590. In this instance Peoples not only 
failed to indicate by appropriate words an intention to be bound in a 
special capacity, but he signed as maker. Therefore his relation to the 
bank was fixed by virtue of his signature and the statute, and the in- 
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quiry into the suretyship relation did no more than establish his relation 
to Jeltz. 

It is insisted that in any event the proceeds of the chattel security 
should have been applied to the payment of the note of May 15th. 
That note to the extent of $1,768 was a renewal of the note of May Ist 
which Peoples signed, and the chattel mortgage securing the note of 
May 15th covered substantially the same property as the chattel mort- 
gage released on May 15th. This contention is made on the ground: 
First, that Peoples was a surety; and, second, that the chattel mort- 
gage provided the debt in existence on May 15th should be paid before 
subsequent advances were paid. The answer is obvious. So far as the 
note signed by Peoples and on which judgment was rendered against 
Peoples is concerned, his liability is the same as if Jeltz and the Jeltz 
chattel mortgage were not involved. Peoples signed the note as maker. 
He did not limit his liability to that of a surety, and he was not a party 
to the chattel mortgage. If Jeltz were appealing, he might argue that 
the provision of the chattel mortgage relating to the application of pro- 
ceeds of a sale of the property constituted an appropriation of such pro- 
ceeds to the payment of the money first borrowed. Peoples had no such 
contract with the bank, and his obligation to the bank is measured by 
the terms of the instrument which he signed. 

The judgment of the district court is affirmed. All the Justices con- 
curring. 


—_—_ a 


TRANSFER WITHOUT INDORSEMENT. 


Phelps v. Womack, Supreme Court of Oklahoma, September 25, 1917. 





167 Pac. Rep. 478. 


Where a note payable to order is transferred for value, but with- 
out indorsement, the transferee acquires such title as the trans- 
ferrer had therein. In such circumstances the note is subject to any 
defense which might have been used against the transferrer. 


Commissioners’ Opinion, Divison No. 2. Error from District Court, 
Bryan County; Jesse M. Hatchett, Judge. 

Suit by W. O. Womack against W. H. Phelps and others. Judgment 
for plaintiff on a directed verdict, and certain defendants bring error. 
Reversed, and cause remanded, with instructions. 

McPherron & Cochran, of Durant for plaintiffs in error. Elting & 
Hannan and G. F. Deck, all of Durant, for defendant in error Womack. 

West, C. This is a suit instituted by W. O. Womack in the district 
court of Bryan county, Okl., against W. H. Phelps, W. C. Hatcher, 
Tom E. Dillan, J. R. Bryant, C. A. Bilbo, and J. O. Hartzog, to recover 
on promissory note. A copy of said note and indorsements is as follows: 






NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §491. 














802 THE BANKING LAW JOURNAL 


“Caddo, Okla., Dec. 4, 1912. 
“$2,400.00. Due Jan. 15, 1913. 
“The Caddo National Bank of Caddo. 

“January 15th, 1913, after date, without grace, for value received, we 
or either of us, jointly and severaly, promise to pay to the order of the 
Caddo National Bank twenty-four hundred and no/100 dollars, at its 
office in Caddo, Okla., with interest at the rate of eight per cent. per 
annum from maturity until paid, and if not paid at maturity ten per 
cent. additional on the amount of the principal and interest for attor- 
ney’s fees if suit is brought upon this note, or if placed in the hands of 
‘an attorney for collection. Each of the makers hereof and the indorsers 
hereon waive diligence demand, notice of nonpayment and protest and 
hereby pledge their separate estate on this note and guarantee its payment 
at maturity, or any time thereafter. 

“J. O. Hartzog. 

“W. H. Phelps. 

“C. A. Bilbo. 

“J. R. Bryant. 

“W. C. Hatcher. 

“Tom E. Dillan.” 
Indorsements on the back of note: 


“Pay the within note to the order of W. O. Womack. G. W. Phillips 
Co., By J. O. Hartzog, President. 


~ 2 & a Se ee $52.65 
Ee ce ietenacckcksnwann bana 5.60 
April 4, 1913, pd. on note above interest........ 393.35 
i vcen ley vasiuen tase wee 494.40 
$887 .75”’ 


Defendants filed separate answers, consisting of general denial, and 
also alleging that the note sued on was signed by the defendants with 
the understanding that said note was not to become a binding obliga- 
tion and delivered until the same was signed by each and all of the stock- 
holders of G. W. Phillips Company, and especially G. W. Phillips; that 
said note was made in favor of the Caddo National Bank, who was to 
discount same when all of the stockholders of said company had signed 
the same and to no one else; that said note was never delivered to the 
Caddo National Bank and never accepted by it, was never delivered to 
the plaintiff with the consent of the defendants nor the Caddo National 
Bank; and that no consideration was paid on said note by the payee, 
and nothing of value received by defendants. 

Plaintiff, Womack, testified that he resided in Dallas, Tex., that the 
note in controversy was brought to him by J. O. Hartzog, who was at 
that time president of the G. W. Phillips Company, and that the note 
at that time was payable to the Caddo National Bank of Caddo, Okl., 
and that J. O. Hartzog indorsed the name of G. W. Phillips Company 
on the back thereof and that he paid him the money called for by the 
note less the interest. This was testified, also, by J. O. Hartzog, who 
further testified that the defendants knew that he had failed to get the 
money from the Caddo National Bank, and that he had their authority 
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to discount said note wherever he could. ——Tom Reed, manager of G. W. 
Phillips Company, testified to about the same state of facts as J. O. 
Hartzog. 

Defendants introduced F. P. Semple, who testified that he was cashier 
of the Caddo National Bank, and that the Caddo National Bank agreed 
to make the loan represented by the note provided all the stockholders 
of G. W. Phillips Company signed the same; that when it was presented 
all of the stockholders had not signed it, and that the Caddo National 
Bank had refused to make the loan; and that the bank never did accept 
the note, and never transferred the same to W. O. Womack by indorse- 
ment or otherwise. W. H. Phelps testified, in substance, on his direct 
examination, that he was one of the defendants, but that he signed the 
same as surety of G. W. Phillips Company with the understanding that 
it was not to be delivered to the Caddo National Bank until the same was 
signed by all the stockholders of the G. W. Phillips Company, and that 
the same had not been signed by all the stockholders; further that he 
had never agreed that said note could be used to procure money frofn 
any other source. 

The other defendants testified to somewhat a similar state of facts, 
and some of the said defendants upon cross-examination testified to a 
state of facts which tended to show that they had agreed for Hartzog to 
discount said note at any place he could, and that they were advised 
that said note had been discounted to the plaintiff, and that the proceeds 
of said note had been used in liquidating the obligations of the G. W. 
Phillips Company, and they had ratified such action. 

At the conclusion of the testimony the court instructed the jury as 
follows: 


“cr 


xentlemen of the jury, there are some disputed facts in this case, 
from the testimony of the witnesses; but, under the view I take of the 
law, all of these defendants are responsible for the full amount of the 
note, even though the facts are true about which each of them has 
testified. That being the conclusion of the court as to the law of the 
case, there is nothing for you gentlemen to determine, and I therefore 
instruct you to return a verdict in favor of the plaintiff and against all 
of the defendants for the sum of $1,992.83. I have calculated that 
myself; of course, I am not going to swear to my figures as correct, but 
I assume they are; but, if not, I will correct it later, when some one shall 
correct me. I will ask one of you gentlemen to sign as foreman. Given, 
and defendants except. Jesse M. Hatchett, Judge.” 

And this action of the trial court is brought here for review. 

It will be observed that the note in question shows upon its face that 
it does not bear a commercial indorsement of the Caddo National Bank, 
the payee. Section 4099, Rev. Laws 1910, is as follows: 

“4099. Transfer Without Indorsement.—Where the holder of an instru- 
ment payable to his order transfers it for value without indorsing it, 
the transfer vests in the transferee such title as the transferrer had 
therein, and the transferee acquires, in addition, the right to have the 
indorsement of the transferrer. But for the purpose of determining 
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whether the transferee is a holder in due course, the negotiation takes 
effect as of the time when the indorsement is actually made.” 


In case of Gault v. Kane, 44 Okl. 763, 145 Pac. 1128, the third para- 
graph of the syllabus is as follows: 


“Bills and Notes—Action by Transferee—Defenses—Pleading and 
Proof —aA note payable to order can be transferred free from all equities 
between the original parties to it, only by indorsement, and a transferee 
of such note must both allege and prove that the note was transferred 
by indorsement, if he desires to avoid such equities as may be set up 
against it.” 


Daniel on Negotiable Instruments, §741, uses this language: 


“Where a bill or note payable ‘to order’ is transferred without indorse- 
ment, the transferee does not acquire the legal, but only the equitable, 
title. The holder under such a transfer must plead and prove the as- 
signment, for the mere possession of the instrument is not evidence of 
ownership, and its exhibition in a suit not sufficient ground of recovery. 
And he can only stand in the shoes of his assignor and recover subject 
of. such defenses as were available against him, although he took it in 
good faith for value.” 


In 2 Randolph on Commercial Paper, §778, the following rule is 
announced: 


“Tf a bill is payable to order, and transferred without indorsement, 
its transfer will be subject to defenses existing against the transferrer. 
To be clear of defense it must be indorsed before maturity and before 
notice of the defense has come to the transferee. An assignment in 
like manner, unaccompanied by an indorsement, is subject to defense.” 


In case of Gault v. Kane, 44 Okl. 763, 145 Pac. 1128, supra, Sharp, 
C., in dealing with a question to some extent similar to the one at bar 
used the following language: 


“If, therefore, a negotiable promissory note, payable to order, is 
transferred before maturity by delivery merely, and not by indorsement 
the assignee obtains merely an equitable interest in the note, and not 
the legal title thereto, and he must be prepared to meet all equitable 
defenses that may be set up against it in the event he brings a suit to 
-enforce its payment. The rule is thus expressed in the syllabus of 
Central Trust Co. of New York v. First Nat. Bank of Wyandotte, 101 
U. S. 68, 25 L. Ed. 876: ‘A promissory note, payable to A. or order, 
cannot be transferred so as to cut off the defenses of the maker, except 
by the indorsement of the payee.’ Many reported cases, in which the 
law is announced as herein stated, may be found in a comprehensive 
note to First National Bank v. McCullough, 50 Or. 508, 93 Pac. 366, 
17 L. R. A. (N. S.) 1105, 126 Am. St. Rep. 758, found in the latter vol- 
ume, in which it is said there can be no question but that a note trans- 
ferred by the payee without indorsement is subject, in the hands of the 
transferee or any subsequent holder, to all the equities existing in favor 
of the maker against the payee; that such equities can be cut off only 
by an indorsement by the payee; that the rule as applied to cases where 
the payee did not indorse the note upon transfer is upheld by a long 
line of decisions. Such is the rule announced in Story on Promissory 
Notes, §120; Story on Bills, §201; Edwards, Bills, Notes & Neg. Instr. 
§404.” 
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While this decision was rendered, construing the law in this state as 
it existed prior to the adoption of chapter 49, Rev. L. 1910, known as 
the Uniform Negotiable Instruments Act, nevertheless, under the statute 
quoted supra, which has been construed by a number of the states which 
had in force this Uniform Negotiable Instruments Act, weuld not in 
our opinion alter the status of the parties to this controversy. In 
Crawford, Ann. Neg. Instr. Law, p. 90, we find the following: 


“Effect of Transfer Without Indorsement.—Under this section a nego- 
tiable instrument, payable to the order of a person named, may be 
effectually transferred by mere delivery, and the assignee takes the legal 
title, and may sue in his own name: but he takes subject to the defenses 
in favor of prior parties. Martz v. State Nat. Bank, 147 App. Div. 
250, 131 N. Y. Supp. 1045; Meuer v. Phoenix Nat. Bank, 42 Misc. Rep. 
341, 86 N. Y. Supp. 701; Bank of Bromfield v. McKinley, 53 Colo. 
279, 125 Pac. 493; Callahan v. Louisville Dry Goods Co., 140 Ky. 712, 
131 S. W. 995; Forter’s Adm’r v. Metcalf, 144 Ky. 385, 138 S. W. 314; 
First Nat. Bank v. Stam, 186 Mo. App. 439, 171 S. W. 567; Sublette v. 
Brewington, 139 Mo. App. 410, 122 S. W. 1150; Carter v. Butler, 264 
Mo. 306, 174 S. W. 399, Ann. Cas. 1917A, 483; Keifer v. Talbert, 128 
Minn. 519, 151 N. W. 529; Steinhilper v. Basnight, 153 N. C. 293, 69 
S. E. 220; First Nat. Bank of Pomeroy v. McCullough, 50 Or. 508, 93 
Pac. 366, 17 L. R. A. (N. S.) 1105, 126 Am. St. Rep. 758; Landis v. 
White, 127 Tenn. 504, 152 S. W. 1031; Ireland v. Scharpenberg, 54 
Wash. 558, 103 Pac. 801; Smith v. Nelson, 212 Fed. 56, 128 C. C. A. 512.. 
But under the statute as well as under the law merchant, the indorse- 
ment is required to constitute the transferee a holder in due course. 
Mayers v. McRimmon, 140 N. C. 640, 642, 643, 53 S. E. 447, 111 Am. 
St. Rep. 879. Thus, the purchaser of a certified check, payable to order, 
who obtains title without the indorsement of the payee holds it subject 
to all equities between the original parties, although he paid full con- 
sideration, without notice. Goshen National Bank v. Bingham, 118 
N. Y. 349, 23 N. E. 180, 7 L. R. A. 595, 16 Am. St. Rep. 765; Jenkinson 
v. Wilkinson, 113 N. C. 532, 18 S. E. 696.” 


In case of Frick-Reid Supply Co. et al. v. Hunter, 148 Pac. 83, Justice 
Sharp, rendering the opinion for the court, in the first paragraph of the 
syllabus lays down the following rule. 

“1. Trial—Direction of Verdict—Evidence——The question presented 
to a trial court on a motion to direct a verdict is whether, admitting 
the truth of all the evidence that has been given in favor of the party 
against whom the action is contemplated, together with such inferences 
and conclusions as may be reasonably drawn therefrom, there is enough 


competent evidence to reasonably sustain a verdict should the jury find 
in accordance therewith.” 


It would therefore appear, under the stafe of the pleadings in this 
case and the evidence as set forth herein, that the trial court below was 
not warranted in taking the case away from the jury and directing a 
verdict in favor of the plaintiff. To say the least, it would appear from 
the evidence offered by the defendants that at least some of them offered 
evidence which, considered with such inferences and conclusions as 
might be reasonably drawn therefrom, would have been sufficient to 
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reasonably sustain a verdict in their favor, should the jury have found 
in accordance with their contention. 

For this reason, it is our opinion that said case should be reversed, and 
the cause remanded, with instructions to the lower court to proceed 
with said cause not in conflict with this opinion. 


CONSIDERATION FOR NOTE. 


Sykes v. Moore, Supreme Court of Mississippi, October 15, 1917. 76 So. Rep. 538. 


A note given by a widow in settlement of her deceased husband’s 
debt, where the husband leaves no estate, is without consideration 
and void. 


Appeal from Chancery Court, Monroe County; A. J. McIntyre, 
Chancellor. 

Bill by T. B. Sykes against Katie Moore and the Odd Fellows’ Benefit 
Association. Decree for defendants, and plaintiff appeals. Affirmed. 

Appellant, as complainant below, filed his bill of complaint against 
Katie Moore, the widow of Dock Moore, deceased, and against the 
Odd Fellows’ Benefit Association, a negro benevolent insurance order, 
in which Dock Moore, deceased, was insured in a sum not exceeding 
$1,000. The suit is based upon a promissory note executed by Katie 
Moore in favor of T. B. Sykes, the complainant, after the death of 
Dock Moore, and upon an instrument of writing assigning to the 
complainant a partial interest in the proceeds of a policy or certificate 
of insurance which had been issued upon the life of Dock Moore, 
and in which the widow, Katie Moore, was _ beneficiary. The 
complainant, a colored merchant, claimed an indebtedness evidenced 
by open account against Dock Moore, the deceased husband of the 
defendant Katie, and to collect this indebtedness he induced the 
said defendant to execute to him the promissory note in the sum of 
$250 and to assign to him to that extent an interest in the exempt 
insurance. It appears that at the time Dock Moore died appellant 
was the local treasurer and collector of the local lodge of the de- 
fendant insurance company, and one of the defenses presented by the 
answer to the bill is the allegation that the complainant represented to 
Katie Moore that her husband was nonfinancial in the lodge, and that 
she, the defendant, would be unable to collect anything on the policy 
unless she would give to appellant an interest in the proceeds; that the 
complainant enjoined upon her the necessity of concealing the policy, 
and of leaving the details of collecting the insurance to him. It is 
further contended that Dock Moore died without leaving any estate, 
that the insurance was the exempt property of the widow, and that the 
execution of the note and the assignment of an interest in this insurance 
were without consideration and void. The chancellor, upon proof, dis- 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §133. 
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missed the bill, and from his final decree appellant prosecutes this appeal. 
The chancellor rendered an opinion holding that the assignment and 
note were given by the appellee Katie Moore for the debt of her deceased 
husband, and under the facts the note and assignment were void for 
want of consideration. Appellant denied the charge of fraud, and intro- 
duced testimony tending to prove that the note was executed by the 
widow voluntarily before a justice of the peace, who assisted the parties 
in preparing the papers. Inasmuch as the decision of this case turns 
upon a law point, it is unnecessary to detail the evidence for and against 
the charges of fraud. 

W. H. Clifton, of Aberdeen, for appellant. Paine & Paine, of Aber- 
deen, for appellees. 

STEVENS, J. (after stating the facts as above). Under the facts, we 
concur in the opinion of the chancellor that the note sued on is without 
consideration and void. Katie Moore, the widow, was interrogated as 
to what, if any, property her husband left, and her response to the ques- 
tion was, ‘‘A wife and some children.’”’ The proof shows that the in- 
surance would not exceed $500. In such case, then, the note executed 
by the widow in an attempted settlement of her husband’s debt is with- 
cut consideration; certainly so, if the creditor is not thereby led to 
surrender his claim against the deceased. The best authorities, in our 
judgment, hold that a debt of a deceased husband is not a sufficient 
consideration for a note executed by the widow, unless she receives assets 
from the estate. 8 C. J. p. 222, with cases under footnote 12. In the 
present case there was no property left by Dock Moore subject to the 
demands of his creditors. There is no contention that the widow in any 
wise help to incur the debt, and there was neither moral nor legal 
obligation resting upon her in the premises. On the point whether a 
moral or ethical obligation will supply the needed consideration in a 
contract of this character, the authorities are in conflict, and on this 
question we need not discuss the previous announcements or the position 
of this court. In the present case, we take it, there was no moral obli- 
gation upon the widow. The effort here is to subject the proceeds of 
insurance, which the statute and the public policy of our state proclaim 
exempt. The equities, then, are more in favor of the widow. 

In the case of Hanway v. Robertshaw et ux., 49 Miss. 758, the widow 
of one of the deceased partners of the firm of Bartholomew Hanway 
& Co. joined the surviving partner in executing notes for a debt of the 
said firm. It appears that there were personal assets of the partnership 
left in the hands of the surviving partner. In addition to executing a 
note for the partnership debt, the widow executed a mortgage on certain 
real estate belonging to the firm. There was in that case a bill for a 
foreclosure of the mortgage and upon contest our court held that: 

‘‘The widow of the deceased was not a member of the firm of Bar- 


tholomew Hanway & Co., and as the record does not show any considera- 
tion for her assumption of one-half of the debt of said firm, it is difficult 
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to perceive upon what principle she can be liable to the appellant for 
any part of his claim against the said firm.” 


There was a second appeal of this case, as shown by the opinion in 
52 Miss. 713, and the views expressed were reaffirmed. 

In Tucker v.Denton, 32 Ky. Law Rep. 521, 106 S. W. 280, 15 L. R. 
A. (N. S.) 289, a daughter paid over certain money to secure the release 
of her parents from what she by mistake supposed to be an enforcible 
contract for the sale of real estate. Thereafter the daughter sued to 
recover the money, alleging a mistake of fact. The court reached the 
conclusion that the contract entered into by the parents, while not void, 
was unenforcible, held that the money was paid under mistake, and 
permitted the daughter to recover. It is difficult to know the importance 
the chancellor attached to the testimony to the effect that appellant 
represented to the widow that she would never collect her insurance 
unless satisfactory arrangements were made with him. At the time the 
note was executed, appellant was the local collector of the lodge, and by 
virtue of his position may have exercised an undue influence on Katie 
Moore, and, if so, the doctrine of the Kentucky court would here be 
applicable. 

It might be contended that the cases of Bissinger v. Lawson, 57 Miss. 
36, and Calhoun v. Calhoun, 37 Miss. 668, though not cited by counsel, 
are in conflict with our present holding. Our examination of these cases, 
as reported, convinces us that the court adhered to the general and sound 
rule that the consideration for a contract of this character may be the 
full extinguishment of the debt held against the deceased. In the first- 
named case the deceased father owed a valid and subsisting indebtedness, 
which the son, a distributee of his estate, extinguished by his own per- 
sonal obligation. The report does not show the condition of the father’s 
estate; that is, whether solvent or insolvent, and what, if any, property 
the son received from the estate. The inference is that the son was a 
distributee and that he derived some benefit from the estate. The 
report further indicates that the obligation which the creditor there held 
against the deceased father was fully receipted and delivered up to the 
son. The same principle appears to govern the case of Calhoun v. 
Calhoun. If there were any forbearance or release by the creditor, the 
case would be different. The present record does not affirmatively 
show that appellant even receipted his open account against the de- 
ceased or executed any kind of acquittance, and we assume, that he did 
not change his position to his hurt or injury. Aside from these consider- 
ations, however, we are impressed with the want of consideration in this 
case. The widow did not owe the obligation she attempted to assume. 
She received no estate which by law would descend to the administrator 
for the benefit of creditors. There was, then, neither benefit to the 
widow nor any substantial forbearance by the creditor. 

Affirmed. 





ACCEPTANCES, REDISCOUNTS, ETC., UNDER 
SECTION 13 OF THE FEDERAL RESERVE ACT. 


An Analysis of Section 13, as Construed by the Informal Rulings of the 
Board and the Opinions of the Board’s Counsel. (Continued). 


By JOHN EDSON BRADY. 


LIMITATIONS ON LOANS BY NATIONAL BANKS AND REDISCOUNTS 
BY FEDERAL RESERVE BANKS. 


In the article of this series, appearing in the October issue of the 
JOURNAL, paragraph 2 of section 13 of the Federal Reserve Act was 
taken up and discussed in the light of the interpretation which has been 
given to this provision by the informal rulings of the Federal Reserve 
Board and the opinions rendered by Counsel to the Board. 

Paragraph 2, it will be recalled, describes and specifies the character 
of commercial paper which the Federal Reserve banks may rediscount 
for their member banks. 

Paragraph 3 of section 13 of the act is in the nature of a limitation 
upon Paragraph 2. It provides in effect that a Federal Reserve Bank 
may not rediscount for any one bank an amount of paper bearing the 
signature or indorsement of any one borrower, in excess of 10 per cent 
of the capital and surplus of such bank. It further provides that this 
restriction shall not apply to bills of exchange drawn in good faith against 
actually existing values. 

In order to gain a clear comprehension of the effect of the provisions 
of the portion of the Federal Reserve Act, above referred to, it is neces- 
sary to refer to section 5200 of the Revised Statutes of the United States, 
which is one of the provisions of the National Banking Act. Section 5200 
imposes certain limitations upon the amount which may be loaned by a 
national bank to any person, firm or corporation. It provides in effect 
that no national bank shall loan to any person, firm, or corporation an 
amount in excess of 10 per cent of its unimpaired capital and surplus. 
This section provides further that in no event shall the loan to any person, 
firm or corporation exceed 30 per cent of the bank’s capital stock. This 
latter provision does not become effective unless the surplus of the bank 
in question is more than twice its capital. For instance, if a bank has a 
capital of $100,000 and surplus of $200,000 the limit which it may law- 
fully loan to any one person is 10 per cent of its combined capital and 
surplus or $30,000. This amount also equals 30 per cent of the bank’s 
capital. Ifa bank with a capital of $100,000 has a surplus of more than 
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$200,000 it may not, under this provision, loan to any one person the 
full 10 per cent of its capital and surplus, but is limited to the $30,000 
which constitutes 30 per cent of its capital. Section 5200 further pro- 
vides that, in determining the amount which has been loaned to any one 
person, the discount of bills of exchange drawn in good faith against 
actually existing values and the discount of commercial or business paper, 
actually owned by the person negotiating the same, shall not be con- 
sidered as money borrowed. 
Paragraph 2 of section 13 reads as follows: 

“The aggregate of such notes, drafts and bills bearing the signa- 
ture or indorsement of any one borrower, whether a person, com- 
pany, firm or corporation, rediscounted for any one bank shall at 
no time exceed ten per centum of the unimpaired capital and surplus 
of said bank; but this restriction shall not apply to the discount of 


bills of exchange drawn in good faith against actually existing 
values.” 


The following is the text of section 5200 of the United States Revised 
Statutes: 

“The total liabilities to any association, of any person, or of any 
company, corporation, or firm for money borrowed, including 
in the liabilities of a company or firm the liabilities of the several 
members thereof, shall at no time exceed one-tenth part of the 
amount of the capital stock of such association actually paid in 
and unimpaired and one-tenth part of its unimpaired surplus fund: 
Provided, however, That the total of such liabilities shall in no event 
exceed thirty per centum of the capital stock of the association. 
But the discount of bills of exchange drawn in good faith against 
actually existing values, and the discount of commercial or business 
paper actually owned by the person negotiating the same, shall 
not be considered as money borrowed.” 


Analysis of Limitations on Loans by National Banks and Rediscounts 
by Federal Reserve Banks. The following analysis of the provisions of 
paragraph 2, section 13, of the Federal Reserve Act and Section 5200 of 
the Revised Statutes will help to give a clear idea of the limitations con- 
tained in these sections: 

Limitation on loans by national bank to any one person, corporation, 

etc., under section 5200, Rev. Stat. 

10%, of paid in capital and unimpaired surplus, but amount in no 
event to exceed 30%, of capital. 

Bills of exchange drawn in good faith against actually existing 
values and commercial or business paper, actually owned by per- 
son negotiating the same, may be discounted by national bank 
without limitation. 

Limitation on notes, drafts and bills, which a Federal Reserve Bank 

may discount for a member bank; under Sec. 13, Par. 3, Fed. Res. Act: 

Paper bearing the signature or indorsement of any one borrower 
to the extent of 10%, of the member bank’s unimpaired capital and 
surplus; 

Bills of exchange drawn in good faith against actually existing 
values may be rediscounted without limitation. 
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It will be noted from the above analysis that, under section 5200, a 
national bank may discount without limit not only bills of exchange but 
also commercial or business paper of the character specified. It does 
not follow, however, that a national bank can rediscount with the Federal 
Reserve Bank all of the paper thus acquired. Under paragraph 2 of 
section 13, quoted above, only bills of exchange are exempted from the 
limitation therein contained and the commercial or business paper which 
a national bank may purchase under section 5200 is subject to the 10 
per cent limitation of section 13. With reference to this point the 
Counsel to the Federal Reserve Board, in an opinion rendered May 9, 
1916, 2 F.R.B. 274, after quoting paragraph 2 of section 13 of the Federal 
Reserve Act, makes the following observations: 

“It will be observed that while bills of exchange are expressly excluded 
from the limitation above quoted, commercial or business paper is not 
and the Board is without authority to except from this provision of sec- 
tion 13 this class of paper. The fact that member banks may acquire 
commercial or business paper in excess of the amount they are authorized 
to rediscount with Federal Reserve Banks is not of any special signifi- 
cance. Member banks are not permitted to rediscount all of their assets 
with a Federal Reserve Bank, but are limited to certain classes of eligible 
paper. It is not inconsistent with the general purpose and intent of the 
Act therefore that commercial or business paper bearing the signature 
or indorsement of any one person, firm, or corporation should be limited 


to 10 per cent of the capital and surplus of the member bank obtaining 
the rediscount. On the contrary, it may be reasonably assumed that 
Congress intended to permit a preference to be shown by Federal Reserve 
Banks for bills of exchange drawn actually existing values as being self- 
liquidating to a greater extent than the ordinary commercial or business 


, 


paper. 

State Bank Members not Subject to Limitations of Section 5200. 
State banks and trust companies becoming members of the Federal 
Reserve System are not subject to the limitations of section 5200, but are 
subject only to such limitations as are imposed by State laws. Such 
banks, may, therefore, make loans to the same person, firm, or corpora- 
tion in any amounts permitted by the State laws. Loans to one person 
in excess of 10 per cent are, however, not eligible for rediscount with a 
Federal Reserve Bank. 

The provision of section 9 of the Federal Reserve Act bearing on this 
point is as follows: 

“That no Federal Reserve Bank shall be permitted to discount for any 
State bank or trust company, notes, drafts, or bills of exchange of any one 
borrower who is liable for borrowed money to such State bank or trust 
company in an amount greater than ten per centum of the capital and 
surplus of such State bank or trust company, but the discount of bills 
of exchange drawn against actually existing value and the discount of 
commercial or business paper actually owned by the person negotiating 
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the same shall not be considered as borrowed money within the meaning 
of this section.”” Informal Ruling October 20, 1917. 3 F.R.B. 879. 

Effect of Section 5200 Illustrated. A bank having a capital and sur- 
plus of $288,800 may, under the National Bank Act, lend to a customer 
on his own obligation a sum not to exceed $28,800 (10 per cent of capital 
and surplus). The bank may, however, in addition to such loan, dis- 
count for the same customer (although he may have a direct line of 
credit in bank up to the 10 per cent limit), bills of exchange drawn against 
actually existing value, or commercial or business paper actually owned 
by him. The bank may, therefore, legally discount for the customer 
bills of exchange drawn by him for the purchase price of commodities 
sold, and accepted by the drawee; or it may discount for the customer the 
note of the purchaser if actually owned by him, without reference to the 
10 per cent limitations prescribed by section 5200, Informal Ruling 
March 21, 1917. 3 F.R.B. 287. 

Acceptances Not Subject to Limitation of Section 5200. Ifa firm isa 
bona fide owner for value of the acceptances of any particular institution 
and such acceptances are sold to or discounted with a member bank, the 
acceptances could no doubt be treated as commercial or business paper 
actually owned by the party negotiating them and would therefore be 
excepted from the limitations of section 5200. In other words, if such 
paper is in fact commercial or business paper, actually owned by the per- 
son negotiating it, it may be disposed of by a member bank and none of 
the parties, 7.e., neither the drawer, acceptor, or indorser, would thereby 
become liable to the member bank for money borrowed, within the mean- 
ing of section 5200, and in such cases the member bank could acquire 
such paper without limit. Informal Ruling, Nov. 4, 1916. 2F.R.B. 678. 

Paper Secured by Chattel Mortgage on Cattle May Be Subject to 
Limitations of Section 5200. The fact that a note or draft discounted 
by a national bank may be secured by cattle would not of itself bring 
it within the exceptions to section 5200, unless it is commercial paper 
actually owned by the person negotiating the same, or unless it is a bill 
of exchange drawn in good faith against actually existing values. In- 
formal Ruling, May 26, 1916. 2 F.R.B. 329. 

Bill of Exchange Exempting Drawer From Liability. An obligation 
which is in the form of a bill of exchange, but which, in fact, does not 
hold any one but the acceptor liable, is, in substance, a promissory note, 
and not a bill of exchange. It is, therefore, not entitled to the exemption 
afforded under the provisions of section 5200, because it is not a “bill of 
exchange drawn in good faith against actually existing values.”” Opinion 
of Counsel, March 22, 1916. 2 F.R.B. 227. 

Bills or Notes Renewed at Maturity. Under the practice followed by 
the office of the Comptroller of the Currency bills or notes which are 
renewed at maturity are not to be treated as bills drawn against actually 
existing value or as commercial or business paper owned by the person 
negotiating them, and such renewals are therefore, subject to the limita- 
tions of section 5200. Informal Ruling, March 21, 1917. 3 F.R.B. 287. 
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When Demand and Sight Bills are Within Limitation of Section 5200. 
Bills of exchange payable at sight or payable on demand due and payable 
as soon as they are accepted. If such bills are held by a bank after 
acceptance for more than a reasonable time they must be classed as 
overdue paper and must be considered in substance as promissory notes 
of the acceptor. This is because the failure to present within a reasonable 
time releases the acceptor, the only party liable on the bill. It follows 
that paper of this kind in the possession of a bank must be included within 
the limitations imposed by section 5200. Opinion of Counsel, November 
28, 1916. 3 F.R.B. 31. 

Bill Must be Drawn at Time of Shipment or Within Reasonable 
Time Thereafter. A bill drawn for a balance due on open account, of 
long standing, which is accepted by the debtor, might constitute a trade 
acceptance, but in order for it to be excepted from the limitations im- 
posed by section 13 of the Federal Reserve Act as a bill drawn against 
actually existing value it must have been drawn contemporaneously 
with, or within such a reasonable time after, the shipment of the goods 
as to justify the assumption that the goods are in existence in the hands 
of the drawee in their original form or in the form of proceeds of sale. 

As evidence of this fact Federal Reserve Banks might reasonably 
require such trade acceptances as are offered as “bills of exchange drawn 
against actually existing values’’ to show the date of invoice so that it 
may be determined whether or not the account ts one of long standing. 
Informal Ruling March 12, 1917. 3 F.R.B. 287. 

Bill Discounted Before Acceptance. A bill of exchange discounted 
before acceptance may be said to be drawn against actually existing 
value, within the meaning of section 13 of the Federal Reserve Act, 
when and only when it is accompanied by shipping documents, warehouse 
receipts, or other papers securing title to the goods sold. An accepted 
bill of exchange unaccompanied by shipping documents or other such 
papers, may be considered as drawn against actually existing value if 
drawn against the drawee at the time of, or within a reasonable time after, 
the shipment or delivery of the goods sold. In this latter case there must 
be reasonable grounds to believe that the goods are in existence in the 
hands of the drawee either in their original form or in the shape of the 
proceeds of their sale. Opinion of Counsel, November 27, 1916. 3 F.R.B. 
195. 

(To be continued.) 





SCIENCE AND CREDIT 
BY ALEXANDER WALL 


Manager Credit Department, National Bank of Commerce, Detroit 


(Continued.) 


We have discussed at some length, in the three articles preceding 
this, a more complex system of analysis than is generally the regular 
method employed by bank credit departments. Very few, if any 
such departments, make actual studies along the lines laid down as 
feasible and practical. However, nearly all credit men, if they will 
stop to take stock of their actions, will realize that most of these ratios 
are sub-conscious elements in their decisions. The main difficulty is 
that they are not accepted as essentials and therefore standardized or 
tabulated as is the one ratio of current assets and current liabilities. 

Very little credit information is of value unless it is comparative. 
It is the custom to compare statements from year to year and some 
forms have gone so far as to seggregate the current assets and liabilities 
so as to make them more readily perceivable. This shows at a glance 
the actual increase or decrease in the amounts of the various items and 
is of course of considerable value in the study of the credit risk. But 
this kind of comparison does not readily disclose the various proportions 
of the statement, which is vastly more important than the mere volume 
figures. 

As we said at the start of the first article of this series it is almost a 
certainty that there will never be an exact science of credit granting 
because of the uncertain element of the moral credit risk. The honesty 
and ability of the management often will outweigh a deficiency in 
capital, current ratio or any of the other ratios and the concern will 
come through in good style. But it can only do so by eventually 
measuring up to the standard of safety. 

There is however a law almost exact in its results that can be invoked 
as an aid in this credit problem. It is the same law that is used by all 
the big insurance companies in the creation of their mortality tables. 
It may not be possible to develop it with as great a degree of accuracy 
as the insurance tables but it can be developed to a point where it will 
be of inestimable value to the credit grantor. This is the law of averages. 
The insurance actuary can tell in advance and with a certitude that is 
uncanny the exact mortality rate per one thousand people at any year 
of life. It is the law of averages that makes this possible. It has be- 
come a recognized fact that this law is, in the aggregate, an inexorable 
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fact that will balance actually in the long run. The question comes up 
as to how this may be applied to the study of credit with beneficial 
results to the credit grantor. 

The writer was first impressed with the possibilities of adapting this 
law to the credit field some two or three years ago. At that time a 
composite study was made to test out the theory of two for one in the 
current item figures. A total was made of the combined current assets 
and another for the combined current liabilities from the figures of 
about three hundred statements. This was done purely because this 
ratio was well established as a measure and for no other reason. The 
result was however very surprising in the fact that the resulting ratio 
was nearly exactly 200%. This test seemed to prove the value of two 
things, first the current ratio as a test and, second this ratio method of 
testing. 

At this stage of the study the question came up as to whether it was 
fair to lump all manner of business together or whether there were not 
special conditions surrounding various lines that made their inclusion 
in a general ratio unfair and undesirable. It is a well known fact that 
certain lines of trade are accepted on a different current ratio basis 
from others because of the character of their merchandise. The more 
nearly this merchandise is standard the lower the ratio may be and still 
be accepted. Also the question came up as to whether it was not pos- 
sible to establish other ratios. This latter was decided in the affirmative 
with the resultant adoption of the additional six ratios that we have 
discussed in the preceding articles. 

The adoption of these other ratios was fortunate particularly in one 
respect. It made perfectly clear the fact that it was not a fair pro- 
cedure to lump all kinds of business together in the effort to establish 
an average ratio or ratios. The undesirability that was darkly seen in 
the current ratio was glaringly obvious in the other ratios. It became 
certain that it would be an injustice to lump sales, for comparison with 
accounts merchandise and invested funds when there was such a dis- 
parity in sales terms and gross profits as appears in various lines of trade. 
It became frankly a necessity to consider each line of trade, or at least 
kindred lines, as a separate study. A set of ratios must be compiled 
for each separate branch of manufacture and distribution. 

In the further development of this plan another point of interest 
made itself apparent. If it had become necessary to differentiate 
between lines of business on account of differences in trade methods it 
became more than equally necessary to differentiate between different 
economic sections of the country where climate and trade methods both 
differed from other sections of the country. It would be absurd, for 
example, to apply the same tests to a hardware store in New York City 
and one in Tulsa. The different racial and economic traits and condi- 
tions in one locality could not help but make the balances different 
from the balances in the other. It then becomes a scientific necessity to 
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divide the study of credit not alone along trade lines but also along 
geographic lines and these latter divisions must be economic and not 
necessarily in accord with the state boundaries. 

To reach its greatest degree of effectiveness and therefore to be of the 
most use to bank credit men this study should be carried on by some 
central office. Probably that which would be the most effective would be 
the Federal Reserve Board. This body has access to the necessary power 
to get the figures that would make it possible to secure the greatest num- 
ber of statement figures and obviously the greater number of figures we 
can base our ratios on the more nearly they will approximate an accurate 
average. But if this cannot be done then every credit man has the 
opportunity of making a partial study for himself that will do a great 
deal in making it possible for him to understand more clearly some of 
the apparent inconsistencies of the statements that he gets from all over 
the country in the analysis of the commercial paper risk. It may seem 
that this will entail a great deal of work and it may seem to some that 
it is not worth the time and energy put into it. But to the man who is 
looking for accurate results and rock bottom fundamental information 
this is not an insuperable obstacle. 

First of all the real student of credit must establish several sets of 
figures. The first one will be a national figure containing the entire 
figures of all the statements that come under observation no matter 
from what part of the country they are secured. The second set will 
be the same figures subdivided according to some well defined economic 
geographic division of the country. Let us say that these are started 
with the first of the year and that all figures of that year are added and 
that from time to time the totals are cast up and a set of ratios are de- 
rived, both for the whole country and for the sections. It then becomes 
a moderately easy thing for the credit man, in considering a risk, to 
compare it in its essentials, not with any one other individual statement 
or with a fairly hazy mental reservation, but with an accurate measure 
of that industry both from a national and a local standpoint. This 
will help immeasurably to clarify the mind on certain credit conceptions 
and substitute an accurate knowledge of the condition of the industry 
in place of a semi-conscious mental attitude. It is the difference be- 
tween knowing just the actual condition and basing judgment on what 
one thinks the condition should be. 

If this study were to be started with the first of each year we would 
soon have a set of comparative figures that would give an opportunity 
of studying this year with last and the former years. It would show 
the tendency from year to year to change the fundamentals of any 
line of business from year to year and would in a great measure post 
the credit man on fundamental changes in time to make it possible for 
him to know whether his money was invested in a line of business that 
was going up or down hill. It would also make it possible to know 
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whether the individual statement was keeping in line with the general 
economic or credit procession. 

To make this study complete there should be one more set of figures. 
These should be used to make a set of stablized ratios that would not be 
affected too quickly or too radically by the conditions of any one period. 
This can be done by making one set of cumulative records adding year 
by year to the total and from time to time taking the ratio proportions: 
of the grand total. The very volume of the amounts in this method 
would make for their being stable and making it possible to use them as 
a check on too hasty judgment of the figures for one year. P 

While it is certain that a central body could do more than any one 
individual in making this soft of statistical work a success, still any 
credit man will find the results very illuminating if he applies the theory 
to the comparatively few figures that he may have at his disposal. It 
is not a difficult or very arduous task if done in a systematic manner. 
All the figuring of ratios can be done, if necessary on the back of a calling 
card, for any one set of figures and a trial balance book with a series of 
columns makes it very easy to accumulate the figures as the usual 
comparison are made. In making the ratio reductions the credit man 
will find that the use of the slide rule or the logarithm table will very 
much simplify the work. The writer prefers the logarithmic method 
as it leaves behind the proof of the work for future reference and proof 
if a doubt develops. In order to make this part of the work as easy 
and as rapid as possible a special sheet was designed to be used in the 
figuring a sample of which is here submitted with the figures taken from 


thirty one wholesale hardware statements. 
Current Ratio 





31.304.614 7.495 5998 
12.567 .630 7.098 2316 

0.397 3682 249 .67% 
Rec-Mdse. 
11.929.088 7.076 6040 
17 .552 .089 7.244 3266 

—1.832 2774 67.96% 

Worth-Fixed 
31.012.381 7.491 5298 
14.814.829 7.170 6723 

0.320 8575 209 .34% 
Sales-Rec. 
54.746 .726 7.738 3524 


11.929 .088 7.076 6040 





0.661 7484 458 .93% 
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Sales-Mdse. 
54.746 .726 ; 3524 
17.552 .087 : 3266 





0258 392 .68% 


Sales-Worth 
54.746 .726 
31.012 .381 


176.54% 


Debt-Worth 
12.964 .630 .112 
31.012 .381 .491 


.621 41.80% 


Epitor’s Note.—While there can be little doubt but that a study such as 
outlined would be far more comprehensive if carried on by some national body, 
still we feel that this can be promoted by the cooperation of such of our readers as 
may be interested in the further development of this basic study. If enough of 
them express their desire to help in this study we will publish in our next issue a 
sheet for collecting the necessary figures in a manner that will in no way make for 
a breach of confidence between the borrower and his bank. These will cover one 
industry and will be compiled and analyzed and the result published for the benefit 
of our readers. If you are interested send a communication to the editor. 


(To be continued). 


BILL PAYABLE WITH EXCHANGE AND COLLECTION 
CHARGES. 


The counsel to the Federal Reserve Board has rendered an opinion to 
the effect that a bill payable ‘“‘with exchange and collection charges” is 
not negotiable. It is pointed out in the opinion that there is a distinction 
between such a bill and one payable ‘‘with exchange”’ which is negotiable 
under the express provision of the Negotiable Instruments Law. The 
opinion in part reads as follows: ‘The principles, however, which have 
influenced the courts and text writers in the decision that a bill payable 
with exchange is negotiable can hardly be said to apply to bills payable 
with ‘collection charges.’ Such charges are not as a matter of custom 
made upon a uniform basis. On the contrary, they are so subject to 
variations in individual cases it is not practical for the parties to the 
instrument to ascertain in advance the amount that may be charged for 
this service in any given case.” 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII (Continued). 


THE TRUST DEPARTMENT. (Continued.) 


REGISTRAR OF BONDS. 
DIFFERENT KINDS OF BONDS. 

Bonds are either in registered form or coupon form. A registered bond 
is made payable to a specified person, whose name is written on the face 
of the bond and also entered on the books of the issuing corporation or 
registrar, as the owner. There are no coupons attached to the bond, 
but on the days when the interest falls due, it is paid directly to the 
registered owner, usually by check. Such bonds cannot be transferred 
except by an entry on the books of the issuing corporation or registrar, 
with a proper indorsement on the bond itself, or by the issue of a new 
bond. Thus, an owner of such a bond is to a great extent protected from 
loss, theft or embezzlement of the bond. If it is lost or destroyed, he can 
usually procure another from the issuing corporation, upon furnishing 
an indemnifying bond, since the registered bond would not be available 
to any other person unless properly assigned by the owner. 

A coupon bond is payable to bearer, and passes by delivery. It has 
coupons attached for the interest that will accrue on the bond, a coupon 
being provided for the amount due on each interest date. As the interest 
becomes due, the holder clips the coupons and presents them for payment. 
Thus, in the case of registered bondholders, the interest is remitted to 
them by check, while in the case of the coupon bondholders, the interest 
is held subject to their call. If a coupon bond is lost, there is no recourse 
for the owner, unless he can recover it. It is like losing a five dollar bill. 
However, on account of their convenience in passing title by delivery, 
they are more commonly used than registered bonds. 


RECORD OF BONDS REGISTERED. 

The bonds are either registered by the issuing corporation itself or by 
some responsible bank or trust company. As a rule, the bank or trust 
company acting as trustee under the mortgage securing the bond issue, 
also acts as registrar of the bonds. 

If the bank or trust company is acting as trustee under the mortgage, 
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it, of course, is familiar with the bond issue and has a record of the bonds 
received, certified, delivered and cancelled. However, for the purpose of 
registering the bonds, another book is provided called the Record of 
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Bonds _ Registered. A very 
simple, but practical form of 
such a record, is shown in the 
accompanying illustration. 

The page here shown is from 
a bound book and is 17 inches 
long and 14 inches wide. As a 
rule, one book is kept in which 
all the bonds of the smaller issues 
are registered, and separate 
books are provided for the larger 
issues. In the front of the book 
kept for the smaller issues, 
should be an index of the names 
of the bonds registered therein. 
Sometimes a page or half of a 
page is allowed for registering 
each bond, but since many of 
the bonds will doubtless be 
transferred only a few times, in 
the writer’s opinion, this is un- 
necessary and is a waste of 
paper. In the form of record 
shown above, the registrations 
are entered on one page as they 
are made, and when this page is 
filled, the next one is then used. 

Some institutions use a loose- 
leaf book for this record, while 
others use a card system. How- 
ever, owing to the importance of 
this record, and as it is a book of 
original entry, the bound book 
would seem to be preferable. 


REGISTERING THE BONDS. 
If the bonds are in the regis- 
tered form, they are entered in 
this record as they are issued. 
The name of the issuing corpora- 
tion, the number of the trust, 
the date of the bonds, and when 
due, are inserted at the top of the 
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page, and in the spaces below are entered the name of the owner, his 
address, the signature of the officer of the bank or trust company attend- 
ing to the registration, the number of the bond, and the amount of it. 
The column headed ‘‘Remarks’”’ is provided for notations when a bond is 
transferred into some other name or for other matters of interest, as 
shown in the illustration. 

The coupon bonds, of course, are not recorded in this book unless they 
are registered. Provision is usually made in the mortgage and on the 
coupon bonds for their registration, as it often happens that a person will 
want to have his coupon bond registered, so that in case it is lost, the 
finder cannot negotiate it. As a rule, such bonds are registered only as 
to principal, the interest being taken care of by clipping the coupons, 
which remain attached to the bonds. The following is usually printed 
on the back of coupon bonds, to provide for their registration: 

“This bond may be registered as to payment of principal, at the 
option of owner, upon books kept by The Modern Trust Company, at 
its office in St. Louis, such registration to be also noted hereon. If 
registered, this bond shall pass only by transfer on said books, noted 
also on this bond; but it may be discharged from registration by being 
so transferred to bearer, at the option of each owner. Coupons shall in 
all cases be negotiable by delivery, whether the bond itself be registered 
or not. 

“‘Notice: No writing below, except by a representative of the Trust 
Company.” 


Date of Registry In Whose name Registered Registrar 





As a rule, no provision is made on the back of coupon bonds for en- 
dorsement by the owner, and when an owner wishes to register a coupon 
bond in the name of another person, it is a good plan to take a separate 
assignment from him. 

COUPON RECORD. 


Banks and trust companies are also often called upon to act as agent 
for corporations issuing bonds, in the payment of the coupons as they 
mature. This may be in connection with acting as trustee under the 
mortgage or as registrar of the bonds, or independent of both. 

The issuing corporation furnishes the bank or trust company the 
necessary funds before each interest date, and as the coupons are pre- 
sented, it pays them and charges the amounts to the coupon account. 
Separate accounts are kept of the coupons of each interest period. A 
special record is provided for the purpose of recording the receipts and 
disbursements on account of coupons, a good form of which is re- 
produced on the following page. 
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The page here reproduced is 


Hy tt 11 inches wide and 14 inches 
long, and is taken from a loose- 
leaf book. 


The name of the issuing cor- 
poration and certairf informa- 
tion in regard to the coupons are 
entered at the top of the page, 
and the receipts and disburse- 
ments are entered below. When 
funds are received from the issu- 
ing corporation for the purpose 
of paying the coupons, the 
amounts are credited to this 
account, and as the coupons are 
paid, this account is debited 
with the amounts. The debits 
are subtracted from the credits, 
and the balance is placed in the 
column provided for that pur- 
pose. This column, therefore, 
always shows the amount which 
is on hand to pay outstanding 
coupons. It will also be noted 
that columns are provided for 
entering the number of coupons 
paid and their serial numbers. 
In practice, when a large num- 
ber of coupons are presented for 
payment at one time, if their 
serial numbers cannot be con- 
veniently entered, they are 
sometimes omitted and only the 
number of coupons and the 
aggregate amount inserted. 
However, it is a good plan 
always to record the serial num- 
bers of the coupons paid, as this 
furnishes a complete record of 
the transactions. 

CANCELLING THE COUPONS 

As the coupons are paid, they 
should be cancelled by cutting 
holes in them. They are then usually filed away in numerical order, 
and at stated intervals are returned to the issuing corporation, which 
should receipt for them. 

Statements of the account should also be sent from time to time to the 
company. 
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(To be continued.) 





. This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
jrom our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


ALTERATION OF FORGED CHECK. 


NorTH CAROLINA, September 28th, 1917. 
Editor, Banking Law Journal, 

DEAR SrirR:—Will you be so kind as to answer through your highly valued 
columns: 

A local merchant received a check, and later finds that the supposed drawer has 
an account in another bank than on which check is drawn; the merchant changes 
the name of bank, and it is paid; nine months afterwards the depositor finds this 
special check is a forgery, and he demands his money back from the bank, and the 
bank in turn asks the merchant to refund. Can the merchant be made to refund 
on this forged check? 

Yours respectfully, TRusT OFFICER. 

Answer:—There are two questions of liability involved in the above 
inquiry. In the first place there is the question as to whether the drawee 
bank is liable to its depositor. And in the second place there is a question 
as to whether the merchant, who received the proceeds of the check, is 
liable to the drawee bank. 

As between a bank and its depositor the general rule is to the effect 
that a bank is bound to know its depositor’s signature, and that, where 
it pays a check upon which the depositor’s signature is forged, it cannot 
charge the amount of the check against his account It is also the rule 
that where a bank pays a check, which has been altered in any material 
respect, without the knowledge or consent of the drawer, it will not be 
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permitted to charge the amount thereof against the drawer. In as much 
as the check here involved had not only been altered in a material respect 
but also bore a forged signature, it would follow that the bank is respon- 
sible for the amount to the drawer. 

It must be remembered, however, that the rules above stated are 
subject to certain exceptions. For instance, it is the duty of a bank 
depositor, after his bank book has been balanced and the paid vouchers 
returned to him, to make examination thereof within a reasonable time, 
and to report to the bank any errors discovered. If the depositor fails 
in the performance of this duty, the bank is thereby relieved from 
hability to him for any checks bearing forged signatures, which it may 
have paid. The inquiry states that the depositor did not discover the 
irregularity in the check in question until nine months after the check 
had been paid. The circumstances relating to the discovery of this error, 
however, are not given and it is, therefore, impossible to express an 
opinion as to whether there was negligence on the part of the depositor 
such as would have relieved the bank from liability. 

We will assume, however, that the facts surrounding the payment of 
this check were such as would have rendered the drawee bank liable 
to its depositor. In this event the question arises as to what may be 
the rights of the bank against the merchant to whom the check was paid. 

When a bank pays a check drawn upon it which bears a forgery of the 
drawer’s signature, the weight of authority is to the effect that the bank 
may not recover the money back from a party who has received the 
same in good faith. When the check is presented to the bank for pay- 
ment a duty devolves upon it as to determine, once and for all, whether 
the drawer’s signature is valid or invalid. 

With reference to an altered check the rule is different. In such a case 
it is held that the bank may recover the amount from the person to whom 
it was paid, even though such person received the money in entire good 
faith. A drawee is bound to know the signature of his drawer but there 
is no presumption that he is acquainted with the handwriting in the body 
of the check, in as much as checks are often filled in in handwriting other 
than the drawer’s, with which the drawee has not the opportunity of be- 
coming acquainted. 

We know of no instance in which a court has been called upon to decide 
whether or not a drawee bank could recover the amount paid on a check, 
which bears a forgery of the drawer’s signature and which also has been 
altered in a material respect. But, there have been instances wherein a 
bank has been permitted to recover the money paid on a check, which 
bears a forged indorsement as well as a forged signature. Such a case 
is very similar to the one here presented for the reason that while a bank 
may not recover the money paid on a forged drawer’s signature it may 
recover the money paid on a forged indorsement. When the question 
arose as to the rights of a bank paying a check bearing a forged signature 
as well as a forged indorsement it devolved upon the court to determine 
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which of the two rules should apply; that is whether the bank should be 
deprived of the right to recover on the ground that it had honored a 
forgery of its drawer’s signature, or whether it should be permitted to 
recover under the rule allowing a recovery of money paid out on a forged 
indorsement. And the courts determined that the latter rule should 
apply and that the bank should be permitted to recover. It is, therefore, 
quite logical to assume that a bank should be entitled to recover the 
money which it has paid out on a check bearing a forged signature and a 
material alteration as well. 

We have stated above that the check referred to in the inquiry bore a 
material alteration. This does not mean that the merchant who changed 
the name of the drawee bank is in any way guilty of a wrongful act or 
chargeable with having fradulently altered the check. It is quite appar- 
ent that, in making the change in the drawee’s name, the merchant acted 
entirely in good faith. However, under the law, the thing that renders a 
check void is a ‘‘material’’ alteration; the law says nothing about ‘‘fraudu- 
lent” alteration. In other words a check is rendered invalid when it is 
altered in a material respect, whether or not the alteration is made in 
good faith. It is quite clear that changing the name of a drawee in a 
check alters it in a material respect and it is proper, therefore, to regard 
the check under discussion as an altered instrument. In fact there is a 
decision which so holds, Whitsett v. Peoples National Bank, 138 Mo. 
App. 81, 119 S. W. Rep. 999. In this case a check was by mistake drawn 
on the wrong bank and the cashier of the bank, on which the check 
should have been drawn, altered the name of the drawee for the purpose 
of making the check correspond to the intention of the parties. It was 
evident that the alteration was made without any wrongful motive. 
Nevertheless the court held that the check was thereby rendered void. 
It is our opinion, therefore, that if the drawee bank is liable for its de- 
positor for the amount of the check it may in turn recover the amount 
from the party to whom the check was paid. It is to be noted, however, 
that the rights of the parties may be affected by circumstances which are 
not recited in the brief statement of facts contained in the inquiry. 
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TRUST COMPANIES OF THE UNITED STATES. 


For the past fifteen years the United States Mortgage and Trust Company of 
New York has been issuing its year book ‘‘Trust Companies of the United States.” 
The 1917 issue of this extremely valuable book has just been published and is now 
being distributed. It is a book which has become familiar to most of the bankers 
in the United States and one which is eagerly sought after because of the high 
statistical value of its contents. In publishing this work the United States Mort- 
gage and Trust Company performs a service which is most highly appreciated by 
bankers throughout the country. 

The figures for the year ending June 30th, 1917, show total Trust Company 
resources for the United States to be nearly $9,000,000,000, an increase of more 
than $1,300,000,000, or 17% over last year. For the five-year period the increase 
is nearly $3,500,000,000, or upwards of 63%. 

The 1917 book contains detailed statements, names of officers and directors, 
stock quotations, etc., for more than 2000 companies, and gives the itemized re- 
sources and liabilities by States. 


NATIONAL CITY COMPANY. 


Among the offerings made by the National City Company of New York in its 
Investment Securities Circular for November are the following: 

Philippine Government, registered 4% gold bonds, due December 1, 1946 optional 
December 1, 1926. Interest quarterly beginning March 1. Price: Par and interest 
to net 4%. 

State of California, 44% gold highway bonds, due July 3, 1933-1934, interest 
January 3 and July 3. Prices to yield about 4.35%. 

City of New York, 444% gold corporate stock, due May 1, 1957, interest payable 
May 1 and November 1. Price to yield about 4.35%. 

Government of the Dominion of Canada, two-year 5% gold notes, due August 1, 
1919, interest February 1 and August 1. Price to yield about 8.70%. 

Chicago, Milwaukee and St. Paul Railway Company, 414% general and refund- 
ing mortgage gold bonds, series ‘‘A’’, due January 1, 2014, interest April 1 and 
October 1. Price to yield about 6.10%. 


HIBERNIA NATIONAL BANK. 


The Hibernia National Bank of New Orleans went into voluntary liquidation 
on Monday, October 22nd, 1917. 

This bank was organized about ten years ago by the same interests which control 
the Hibernia Bank & Trust Company, mainly for the purpose of taking care of the 
business of national banks in the interior cities which, under the then existing laws, 
were restricted in their dealings with state banks and could only keep their reserves 
with other national banks in reserve cities. 

The Hibernia National Bank, therefore, was primarily a bankers’ bank, and 
since all national banks must now keep all of their legal reserve with the Federal 
Reserve Bank, the necessity for maintaining a national bank to take care of that 
class of business no longer exists. 

Moreover, since the Hibernia Bank & Trust Company, has become a member of 
the Federal Reserve System it en‘oys practically all of the privileges and advan- 
tages of a national bank, and is, therefore, in a position to render to banks and 
individuals exactly the same kind of service which was formerly rendered by the 
Hibernia National Bank. 

All of the assets and liabilities of the Hibernia National Bank, therefore, will be 
taken over by the Hibernia Bank and Trust Company, on Monday, October 22nd, 
1917, on which day the Hibernia National Bank will cease to exist. 





LOANING MONEY ON A FAIR BASIS. 


An Organization that Solves the Problem of Justice to Small Borrowers. 
BY EDWARD WHITE. 


The history of all nations reveals positive favoritism for large bor- 
rowers of money, and an almost utter disregard for the wants and neces- 
sities of those seeking and securing small loans. The large borrower has 
from the earliest days of money changing and money handling been 
given advantages and afforded privileges which were absolutely denied 
the small borrower. Lower interest rates, extensions and accommoda- 
tions of all kinds have always been afforded the man securing a big loan, 
whereas the small borrower has literally been crushed by loan sharks 
and unscrupulous lenders. 

But the days of that sort of injustice are coming to anend. The man 
seeking a fifty-dollar loan can now secure the same accommodations and 
be treated with the same courtesies that are accorded the borrower 
of one hundred thousand dollars, with both parties remaining on the 
same plane of manhood and self-respect. Although this reformation is 
just dawning, it has nevertheless come to stay, for the reason that it is 
safeguarded and solidified by law. The Illinois law, which was enacted 
by the Legislature a few years ago, makes it possible for a coterie of 
substantial business men to form an organization for the purpose of 
loaning money to those needing it, in small amounts, on collateral 
security and on terms that protect both the borrower and the lender. 
The system cuts deep into the affairs of the loan sharks, for the reason 
that the organizations formed under the law are made up of men of 
honor and probity, and who have no disposition to squeeze or take 
advantage of the borrower; and for the further reason that the law’s 
provision make it impossible for anything but fair treatment to be 
dealt out. The law was framed for the purpose of protecting all parties 


concerned, and it does it so well that there can be no room for fault- 
finding or criticism. 


THE SECOND STATE PAWNERS SOCIETY OF CHICAGO. 


This organization was formed by a number of business and profes- 
sional men and bankers of Chicago and the State of Illinois for the 
purpose of operating a high-class banking house for the small borrower— 
the man or woman who would ordinarily be driven to the pawn-broker 
or loan shark, and subjected to their merciless treatment. The Second 
State Pawners Society is not a charitable institution by any means, but 
a straight business concern, operated for the purpose of affording ac- 
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commodation and relief for the small borrower, protecting him from 
injustice of every kind, and making good returns on the Society’s invest- 
ment. The latter object is positively assured by the status of the 
Society under the law and its earning power under the legal rate of 
interest, as well as the positive safeguards against losses. 

The organization was effected by Mr. C. W. Walker, who possessed 
the business acumen to enable him to surround himself with a Board of 





C. W. WALKER, President Second State Pawners Society. 


Directors who are honored and respected in the business and profes- 
sional world—men who would inspire confidence enough in the public 
mind to build up a big business. Two members of the Board—John 
F. Smulski and Ex-Governor Edward F. Dunne—are chosen by the 
Governor of Illinois and the Mayor of Chicago respectively. The 
others are bankers, lawyers, doctors and business men of the highest 
standing in their respective callings. The following gentlemen comprise 
the official staff and some of the leading shareholders: 
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C. W. Walker, President of the 
company. 

John F. Smulski, President, 
Northwestern Trust and Savings 
Bank, Director of the Company. 

Edward F. Dunne, Ex-Judge, 
Mayor and Governor, Director of 
the Company. 

A. M. Legg, Treasurer, A. M. 
Legg Shoe Company, Vice-Presi- 
dent, Pontiac State Bank, Pont- 
iac, Illinois, Vice-President of the 
Company. 

Louis B. Farley, former Presi- 
dent New Farley National Bank, 
Ex-Member Executive Council 
American Bankers Association, 
Vice-President of the Company. 

Michae! Zimmer, former Sheriff 
of Cook County, Illinois, warden 
Cook County Hospital, Treasurer. 

Harry H. Baum, Chicago, 
Illinois. 

Henry V. McGurren, Superin- 
tendent Compensation Bureau. 
Chicago, Illinois, Director Mad- 





JOHN F. SMULSKI, Director Second State ison-Kedzie State Bank, Chicago, 
Pawners Society. Illinois. 


A. K. Brown, Vice-President 
Kenwood Trust and Savings 
Bank, Chicago, Illinois. 

Dr. Charles Kurtz, Secretary. 

Edward F. Dunne, Jr., of the 
firm of Dunne, Murphy & Dunne, 
Attorney for the Company. 

William Hardy, President 
Edgewater State Bank, Director 
of the Company. 

John R. Pogue, President Far- 
mers and Merchants State Bank, 
Decatur, Illinois. 

Horace Wright Cook, of the 
firm of Huff & Cook, Attorneys. 

Thomas D. Huff of the firm of 
Huff & Cook, Attorneys. 

Ellis Geiger, of Ellis Geiger & 
Co., Real Estate, Director of the 
Company. 

Dr. Charles H. Long, Pontiac, 
Illinois. 

William J. Butler, Cashier, 
Pontiac State Bank, Pontiac. 





Illinois. 
Hon. I. M. Lish, President 
State Bank of Saunemin, Saune- HON. EDWARD F. DUNNE, Director Second 


min, Illinois. State Pawners Society. 
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Grant C. Armstrong, of the 
firm of Tuesburg, Wilson & 
Armstrong, Attorneys, Pontiac, 
Iilinois. 


Hon. Clarence F. Buck, State 
Senator, Monmouth, Illinois, 
Author of the Recent [Illinois 
Private Bank Act. 


These gentlemen stand as a 
bulwark of safety for the 
Second State Pawners Society 
that few institutions are 
vouchsafed. Their well- 
known integrity, their judg- 
ment, their ability and their 
money are behind this So- 
ciety, and they make it a 
veritable Gibraltar of 
strength. Their names will 
draw business to the institu- 
tion and inspire confidence in 
the shareholders. 





MICHAEL ZIMMER, Treasurer Second State 
Pawners Society. 


CROOM W. WALKER, 
PRESIDENT. 

The Society is to be es- 
pecially congratulated upon 
its Chief-Executive. This 
gentleman brings to the insti- 
tution a wealth of business 
knowledge and experience 
with an enviable career of 
financial success. He was 
born and reared in Mont- 
gomery, Alabama, where his 
ancestors have been promi- 
nent respected citizens for 
more than two hundred years. 

Mr. and Mrs. Walker’s 
loyalty and devotion to the 
United States may be under- 
stood when it is known that 
they have one son who is a 
First-Lieutenant in the Army 
now in France, who has been 
decorated for bravery, and 





A. M. LEGG, Vice President Second State 
Pawners Society. 
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two sons now in training in 
Fort Sheridan. 

Mr. Walker is still a young 
man under fifty and his 
acceptance of the duties of 
the Chief-Executive of the 
Society is an assurance of its 
success. 


HISTORY OF REMEDIAL 
LOAN SOCIETIES 


Quoting from the prospec- 
tus, we find that the Remed- 
ial Loan Society is no longer 
on trial. It is an acknowl- 
edged success proven by 
years of phenomally success- 
ful operation. There are at 
present thirty-six Remedial 
Societies in the United States, 
all of them giving a vast 
amount of help to the poor 


HON. CLARENCE F. BUCK, Director Second of their community—all of 
State Pawners Society. 





(eas 


them paying dividends, and 
earning large surpluses. 

Of the Remedial Societies 
which loan upon pledges, the 
Provident Loan Society of 
New York is the largest. It 
was started in 1894 by Seth 
Low, President of Columbia 
University, Ex-Mayor Abram 
S. Hewitt, James Speyer, 
Otto Bannard and Solomon 
Loeb. The original capital 
was $1,000,000.00; this has 
been gradually increased until 
it is now, $9,200,000.00 and 
in addition to paying its usual 
annual dividends, this Society 
has accumulated large real 
estate holdings in New York 
City and a surplus of over 
$1,400,000. Its business for 
steady growth has been par- 





2 - 7 HON. I. M. LISH, Director Second State 
alleled by few, if any, financial Pawners Society. 
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institutions in the history of New York City. Its loans exceed 
$19,000,000. 
The next in size is The Collateral Loan Company of Boston, which 


Main Banking Room showing portion cf the officers quarters, Second State Pawners Society. 





was started in 1859 and has been doing a successful business ever since 
that date. According to the report for the year 1914-15, beside, the 
usual dividend of 6%, an extra stock dividend of 100% was paid from 
surplus making the working capital $1,200,000. 
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The third is the First State Pawners Society of Chicago, which was 
started in 1899 with a capital of $50,000.00 which has been increased 
from time to time until it is now $800,000.00. The net earnings of 
this Society in its last available annual report were $91,272.98. Besides 





View of Vault, Second State Pawners Society. 


this, the Society has a surplus of over $400,000 which belongs to its 
stockholders. 

The amount loaned by the thirty-six Remedial Loan Societies, 
according to the report of the National Federation of Remedial Loan 
Societies for 1914-15, situated as they are in cities in which there are 
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hundreds of individual pawnbrokers, amounted to $28,144,841.00, and 
their reports have shown a steady increase each year. It is impossible 
to secure accurate figures pertaining to the business of pawning as done 
by the individual pawn-shops, but it is a fair estimate that there are 
about 3,000 pawn-shops in this county, and that they loan in the aggre- 
gate form one hundred and fifty to two hundred million of dollars annu- 
ally. 

“In all the history of these semi-philanthropic institutions there have 
been practically no failures. The reason for this is apparent when the 
nature of the business is carefully considered. No perishable materials 
are accepted as security; the business of the Company comes practically 
unsolicited to its doors, and there is no competitive hustle for trade as 
in commercial lines, with the attendant expense and resultant loss; there 
are no bad debts to charge off each year, as every account is absolutely 
guaranteed and secured at its face. The expense of management is 
low, in some cases not exceeding 14% on the gross amount loaned. 
The Company will follow very closely the plans and systems of the 
Russell Sage Foundation and the Provident Loan Society of New York 
City. The latter has over $10,000,000 working capital and twelve 
branch offices to care for 4,000,000 people; the Collateral Loan Company 
of Boston, Mass., has $1,200,000 working capital to care for the needs of 
500,000 people and in our own City of Chicago, The First State Pawners 
Society is caring to the best of its ability for the needs of about 3,000,000 
people with only a small capital. These Companies are notably success- 
ful and have made highly substantial and satisfactory earnings for their 
shareholders.” 


THE NEW COMPANY’S PROSPECTS. 


What has been accomplished by the older companies can be accom- 
plished by the new company, or Society as it is properly known, with 
even better prospects for a future. It has a broader and better field 
than the Eastern Companies. It is located in the most prosperous 
section of the country—the great Middle West—where production and 
development are continually on the increase. It is in such a center of 
wealth and productiveness that sound financial institutions must thrive. 
The spirit of development is uppermost, and the large number needing 
small amounts of money is just as essential in that development as the 
small number requiring large amounts. The work of supplying those 
small amounts and making the transactions safe on both sides is no 
small task, but an organization like the Second State Pawners Society 
can meet the exigency perfectly. In doing this work the Society is 
accomplishing a good thing for itself, besides performing a great national 
service. It is enabling the masses to help themselves in the most prac- 
tical and substantial manner, and thereby promoting and creating com- 
munity and national prosperity. 
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An organization that will follow this principle and accomplish this 
amount of good deserves to succeed and will succeed. There is nothing 
else but success in store for it, for it will not only serve as a benefactor 
to the community, but it will make money for its stockholders. Its 
funds will be loaned at a reasonable rate of interest, but high enough 
to make a good profit, which, without any losses, will make a handsome 
yield on the investment. 


THE SAFEST INVESTMENT KNOWN. 
And one of Superior Profit. 
Quoting further from the prospectus: 

“Every dollar paid out by this Society brings in approximately two 
dollars in security on which may be realized the legal rate of 18% per 
annum. Added to this are: 

1st-Compound interest accretions on loans running less than one year, 
the average life of a loan being four months. 

2nd-Profits from the sale of pledges where interest has been defaulted 
for more than a year. 

3rd-Profits from the use of the proceeds of such sales until called for. 

4th-Profits from the forfeiture of such proceeds if not called for 
within two years, which, according to reports amount to about 50% of 
all pledges sold. 

No form of real estate or credit collateral can furnish safer security 
for a loan than pledges of diamonds, watches, jewelry and the precious 
metals on a basis of value of double the amount loaned.” 

The Society’s authorized capital is $2,000,000. The writer is informed 
that the Society has a limited amount of stock for sale at a reasonable 
price, if taken immediately. Its address is Bank Floor, 108 to 114 
North Dearborn Street, Chicago. 


{Note.—The writer of this article has made a careful and conscien- 
tious investigation of this company, and is prepared to say that its 
affairs are in excellent condition.and that its business is highly com- 
mendable. It is loaning money to small borrowers at a legal rate and 
on a fair basis. Its officers and directors are men of the highest standing 
in their respective callings —Edward White.] 
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SUCCESS OF THE SECOND LIBERTY LOAN DUE TO 
THE BANKS. 
The success of the second Liberty Loan can be attributed largely to the banking 
fraternity. Many of them expended large sums of money in advertising the bonds. 
Among the New York banks that made an attractive display of advertising was 





the American Exchange National Bank. On this page we present a view of a line 
of investors lined up in front of the bank waiting to subscribe to Liberty Bonds. 
Above the line will be seen the total amount of the issue, $5,000,000,000, New 
York District Allotment, $1,500,000,000 and the amount subscribed to up to the 
date the photograph was taken. The advertising display of the loan made by the 
American Exchange was one of the most elaborate in the country. 


Line in front of the American Exchange National Bank of New York waiting to purchase Liberty Bonds 
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LIBERTY LOAN DISPLAY BY THE NATIONAL BANK OF THE 
REPUBLIC OF CHICAGO. 


The National Bank of the Republic of Chicago made an elaborate display in the 
form of a poster extending the entire front of its building on La Salle Street and 





the full length of the building on Monroe Street. The poster containing the long 
sentence is on the Monroe Street side and it was probably the longest sentence ever 
displayed in an advertisement. A view of this great poster is shown on this page. 
The Republic was one of a number of banks in Chicago, that kept open evenings 
for the accommodation of working people who desired to subscribe to the loan. 





Advertising display made by The National Bank of the Republic of Chicago, advertising the second Liberty Loan. 
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O. HOWARD WOLFE. 


The election on October 31st of O. Howard Wolfe to the cashiership of the 
Philadelphia National Bank follows a precedent long ago established in that old 
reliable banking institution. 

Mr. Wolfe began his banking career as a clerk in the Bryn Mawr National Bank, 
Bryn’ Mawr, Pa., in April, 1899, and went to the Philadelphia National in June of 
that year. In October, 1911, he was elected Secretary of the Clearing House Sec- 
tion of the American Bankers Association, which place he retained until June, 1915, 
when he was appointed assistant cashier of the Philadelphia National. 





O. HOWARD WOLFE, Cashier Philadelphia National Bank 


Mr. Wolfe is the author of two excellent books on banking, ‘‘Elementary Bank- 
ing” and ‘‘Practical Banking,”’ both of which should be in every bank library. Mr. 
Wolfe is also the author of the gold settlement fund plan now used by the Federal 
Reserve System. He was a member of the Federal Reserve preliminary organiza- 
tion committee. During Mr. Wolfe’s connection with the American Bankers’ 
Association he made a number of addresses before various bankers’ conventions on 
transit and clearing subjects, all of which were especially instructive and interest- 
ing. Mr. Wolfe has always been actively interested in the American Institute of 
Banking and his promotions from time to time have always been well merited. 
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WALDRON P. BELKNAP. 


Waldron P. Belknap has recently been 
made a vice president of the Bankers Trust 
Company of New York City. Since 1916 
he has been doing special work in the trust 
department of that company and his recent 
election comes as a recognition of the ser- 
vices which he has rendered. His first 
work in New York was with the Title Guar- 
antee & Trust Company. In 1903 he was 
appointed assistant secretary of the Bond 
and Mortgage Guarantee Company. Sub- 
sequently, he became secretary of this com- 
pany and later was elected president. In 
1911 he resigned this position in order to 
become a partner of Albert D. Ashforth, 
one of the most widely known real estate 
men in New York City. Mr. Belknap 
retains a directorship in the Ashforth Com- 
pany; he is also one of the trustees of the 
Dry Dock Savings Institution. 

At the same meeting of the Board of 
Directors at which Mr. Belknap was 
elected Vice President, two new directors were elected: Allen B. Forbes, of Harris 
Forbes & Company, and O. D. Young, Vice President of the General Electric 
Company. B.A. Tompkins was appointed First Assistant Secretary of the Bankers 
Trust Company. 





WALDRON P. BELKNAP, Vice-President 
Bankers Trust Co. 





EXCESS PROFITS ADVISERS APPOINTED. 


WASHINGTON, Nov. 13.—Secretary McAdoo announced on November 14 the 
selection of nine ‘Excess Profits Advisers’ to assist the Treasury Department in 
administering the War Revenue Act. All of the men are recognized leaders in the 
business and economic world. 

In making the announcement Secretary McAdoo reemphasized the established 
policy of the Treasury Department to cooperate intelligently with the public 
business in the administration of the tax laws. In the important work these men 
have been called upon to do there must be constructive cooperation between the 
department and taxpayers of the country in the proper collection of the full amount 
of all revenue authorized by Congress. This is absolutely necessary to win the 
great war in which the Nation is engaged. 

The advisers are: 

Representative Cordell Hull, a member of the House Committee on Ways and 
Means; T. S. Adams, economist, of Yale University; Wallace D. Simmons, Presi- 
dent, Simmons Hardware Co., St. Louis and Philadelphia; J. E. Sterrett, of Price, 
Waterhouse & Company, accountants, New York City; S. R. Bertron, of Bertron, 
Griscom & Co., bankers, New York City; E. T. Meredith, Editor, ‘‘Successful 
Farming,’’ Des Moines, Iowa; T. W. McCullough, Editor, Omaha Bee, Omaha, 
Nebraska; Stewart W. Cramer, of the National Council of Cotton Manufacturers, 
Charlotte, N. C.; Henry Walters, Chairman of the Board, Atlantic Coast Line and 
Louisville & Nashville Railways. 
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BOOK REVIEWS. 
THE New Business DEPARTMENT. 


One of the most important departments of the modern bank or trust company 
is that having to do with the securing and handling of new business. Up to 
this time bankers interested in this work have had to depend largely upon their 
own experience or the casual suggestions of other bankers as far as plans and 
methods are concerned. But with the publication of the new book by T. D. 
MacGregor, entitled ‘‘The New Business Department,” there is now available a 
text-book or working manual for the guidance of those who want to get new clients 
or customers for their institution, or cultivate intensively their present depositors. 

Mr. MacGregor, who is Vice-President of Edwin Bird Wilson, Inc., financial 
advertising agency, New York, is the author of several other well known books on 
financial advertising and thrift, including, ‘‘Pushing Your Business,” ‘‘2,000 Points 
for Financial Advertising,’ ‘Bank Advertising Plans,” and ‘‘The Book of Thrift.” 
His latest volume is based largely upon his observation of the methods of the 
Publicity and New Business Department of the Guaranty Trust Company of 
New York, with which he was connected for some time, but the. book also contains 
many ideas and suggestions arising from Mr. MacGregor’s long and wide experience 
in the development of the business of banking institutions in various parts of the 
country. ‘‘The New Business Department” is published by the Bankers Publishing 
Company, New York. Price $1.00. 


PRINCIPLES OF RURAL CREDITS. 


The Macmillan Company of New York City has published a volume by James 
B. Morman, A. M., entitled the Principles of Rural Credits. The subject is one 
of considerable importance and is attracting wide attention at the present time. 
In his treatment of the subject the author takes up methods of financing farmers in 
European countries. This forms part one of the book and takes in 8 of the 19 
chapters into which the work is divided. Part two deals with a constructive credit 
system for American farmers and presents many valuable suggestions as to how 
the knowledge which is derived from the working of rural credit systems in Europe 
may be applied in formulating a credit system for American farmers. In his preface 
the author says in part: ‘‘Europe is the recognized practical field where all phases 
of rural credit can be found in operation. Bvt conditions of rural life are not 
comparable on the two continents. It is evident, therefore, that whatever is done 
for organizing rural credit in the United States and Canada, must be an adaptation 
of the European system. To this end, it seems probable that legislative action will 
soon be more pronounced as a result of the growing interest in rural credits. But 
to act wisely in the matter, legislators should have before them all essential facts 
relating to different ways of financing farmers. It has been my aim to present 
these facts in as concise a form as possible not only for legislators, but for our 
farmers and the general public.” 

The book, which comprises one of the Rural Science Series published by Mac- 
millan Company, contains 296 pages. Price $1.50 per copy. 


CORPORATE FINANCING, REORGANIZATION AND REGULATION. 


Under the title ‘‘Some Legal Phases of Corporate Financing, Reorganization 
and Regulation” the Macmillan Company of New York has published in book 
form a series of addresses, which were delivered before audiences drawn from the 
practicing attorneys of New York City, at the rooms of the Bar Association of 
New York City, during the early spring of 1916. The addresses were prepared and 
delivered by a number of New York’s most prominent lawyers, several of whom 
have achieved nation wide reputations in their profession. The lectures were 
intended for the practical guidance of practicing lawyers, already familiar with the 
general principles and rules of practice, in accomplishing specified results with 
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reference to the financing and management of corporations. Nevertheless, by 
reason of the nature of the topics discussed, the book is one which should strongly 
appeal to a large number of bankers. 

The following list of the addresses contained in the book will indicate in a general 
way the valuable information which is to be found therein: 

Preparation of Corporate Bonds, Mortgages, Collateral Trusts, and Debenture 
Indentures, By Francis Lynde Stetson. 

Foreclosure of Railroad Mortgages, By James Byrne. 

Reorganization of Corporations, By Paul D. Cravath. 

The Sherman Anti-Trust Law, By George W. Wickersham. 

The Federal Trade Commission and the Clayton Act, By Gilbert H. Montague. 

The Public Service Commissions, By George S. Coleman. 

Public Service Commissions, By William D. Guthrie. 

The volume contains 389 pages and is carefully indexed. Price $2.75 per copy. 


FOREIGN EXCHANGE EXPLAINED. 


The Macmillan Company of New York City has recently put out a work by 
Franklin T. Escher, special lecturer on Foreign Exchange at New York University, 
entitled ‘‘Foreign Exchange Explained.’’ The book is a practical treatment of the 
subject and is intended for the use of not only the banker but business man and 
student as well. This volume describes foreign exchange conditions as they exist 
today. The question of import and export credits is fully explained by means 
of typical case illustrations, and documents in actual use are reproduced. New 
York’s position, present and future as a world money market is thoroughly dis- 
cussed, together with the more recent developments arising out of war conditions, 
and modifications of the federal reserve system. 

A valuable appendix outlines the monetary systems of the principal countries of 
the world, and contains tables which explain the process of converting foreign 
currency into that of the United States and vice versa. 

The book is one which will be found valuable by any banker whose work includes 
matters pertaining to foreign exchange. 219 pages, price $1.25. 


INCREASED SAFETY OF NATIONAL BANKS. 


The Comptroller of the Currency issued the following statement on November 
19th: 

The National Banks of the country are now eight times as safe they were 
during the 33 year period prior to June 30, 1914, provided we accept as a criterion 
the reduced proportion of losses sustained by depositors of failed banks to the 
total deposits of the National Banks during the past three years as compared 
with the preceding 33 years. 

Records which have just been compiled show that for the 33 years from 1881 
to 1914 the losses to depositors which arose from Bank failures averaged annually 
during that period 28 one-thousandths of one per cent of the aggregate deposits 
of the National Banks during those years. During the fiscal years ending June 
30, 1915, 16 and ’17, the percentage of losses of failed banks to total deposits of 
all banks has averaged only about 3 one-thousandths of one per cent, or less than 
one-eighth of what these losses averaged during the preceding 33 years. 
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THE WAR-SAVINGS PLAN IN BRIEF 


AMOUNT OF THE SECOND LIBERTY LOAN. 


The amount of the Second Liberty Loan subscriptions which will be accepted 
is $3,808,766,150, which is the $3,000,000,000 offered and one-half of the over- 
subscription or approximately 54 per cent 

Secretary McAdoo states, in answer to inquiries, that the full amount of the 
subscription will not be accepted for the reason that the Government must not 
alter the basis upon which the issue of bonds was offered; that the banks and the 
public have adjusted themselves to the basis of the offering as originally made; 
and that it would be extremely unwise to alter that basis after the subscriptions 
have been received. 


THE WAR-SAVINGS PLAN IN BRIEF. 


The war-savings plan provided for in the bond act of September 24, 1917, 
goes into operation Monday, December 3. Government certificates of indebted- 
ness are to be sold in two denominations—thrift stamps costing 25 cents each and 
war-savings stamps costing from $4.12 to $4.23, according to date of purchase. 

When $4 worth of thrift stamps are obtained a war-savings stamp can be se- 
cured in exchange for them by paying the difference between $4 and the current 
price of the war-savings stamp. 

War-savings stamps can be purchased for $4.12 during the months of December, 
1917, and January, 1918, but will cost 1 cent more for each succeeding month in 
the year 1918. They are redeemable on January 1, 1923, for $5, which amounts 
to 4 per cent on the amount invested compounded quarterly. 

Although these investments do not mature until January 1, 1923, on 10 days’ 
written notice after January 1, 1918, such certificates will be redeemed by post- 
masters at their cost to the purchaser plus 1 cent a month on each war-savings 
stamp. The thrift stamps do not bear interest. 

The stamps and certificates can be obtained from post offices, banks, or trust 
companies, at most railroad stations, stores, factories, and many other public 
places. 


THE SUCCESS OF THE RED CROSS. 


The scope of the work that is being done by the Red Cross and the way in which 
the Red Cross War Fund is being spent was told at Cleveland, Saturday, Novem- 
ber 10th by Mr. Henry P. Davison, Chairman of the War Council of the American 
Red Cross and Mr. Harvey D. Gibson, General Manager of the Red Cross, at a 
dinner tendered them at Cleveland on their return from an extended trip to the 
Pacific Coast. 

The great work that is now being carried on so successfully can be attributed 
to the energy and ability these two New York bankers have displayed in the 
untiring efforts since their appointment by President Wilson. 

Mr. Davison’s long experience as an organizer and his years of training in 
banking and finance stand him in good stead in this responsible position he has 
accepted. Both he and Mr. Gibson are giving their entire time to the work of 
the Red Cross, and the systematic working of everything at the Red Cross Head- 
quarters in Washington is due to these gentlemen. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending November 11, 1916 and November 10, 1917,respectively 
together with a computation of the proportionate increase or decrease of deposits for the year 
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Members of Federal 
Reserve Bank. 
Bank of New York...... 
Merchants National..... 
Mechanics & Metals.... 
Bank of America........ 
National City........:. 


Chemical National...... 
Atlantic National....... 
Nat. Butchers & Drovers 
American Exchange... .. 
Nat. Bank of Commerce.. 


Pacific Bank........... 
Chatham & Phenix..... 
Hanover National. : 


Market & Fulton.. 


Metropolitan Bank ..... 
Corn Exchange......... 
Importers & Traders.... 
National Park......... 
East River Nat......... 


Second National....... 
First National.......... 
Irving National......... 
New York Co. Nat...... 
Chase National......... 


Lincoln National........ 
Garfield Nationai....... 
Fifth National.......... 
Seaboard National...... 
Liberty National........ 


Coal & Iron Nat........ 
Union Exchange Nat.... 
Nassau Nat. Bank Bklyn 
State Banks not 
Members -of Federal 
Reserve Bank. 
Bankofthe Manhattan Co. 
Greenwich Bank........ 
Peopies Bank........... 
Bowery Bank.......... 
German-American...... 
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11,261,00 
11,545 


12,718,000 








$34,098,000 
25,853,000 
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33,439,000 
444,406,000 


33,604,000 
14,239,000 
2,286,000 
86,943,000 
248,378,000 


6,399,000 
74,282,000 
153,587,000 
26,816,000 
10,645,000 


15,312,000 
100,497,000 
33,143,000 
153,284,000 
2,580,000 


14,891,000 
169,989,000 
85,882,000 
11,214,000 
247,305,000 


19,707,000 
9,160,000 
5,880,000 

49,614,000 

57,996,000 


10,485,000 
11,066,000 
9,524,000 


48,906,000 
12,936,000 
2,866,000 
3,615,000 
6,565,000 


19,817,000 
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4,884,000 


17,641,000 
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Alfred ¥. White 


On the evening of December 18, while 
peaceably resting in his home in 77th Street, 
New York, Alfred F. White, editor and pub- 
lisher of the BANKING Law JouRNAL, suddenly 
passed away. He had not been ill; in fact he 
was at his office during the day, attending to 
his routine business in his usual methodical and 
correct manner. He made complaint of a pain 
in his shoulder, and fell over, expiring in a few 
minutes. 

Thus passed from the earth a man whom few 
could match for true manhood and genuine 
nobility. He was reared in an atmosphere that 
makes good men, by a mother with lofty ideals 
and purity of purpose. He gathered together 
the precepts he there learned, and wove them 
into a mantle of probity which he wore until 
his death. 


Mr. White was born in Burlington, Iowa, 


November 7, 1854, his parents being among 
the first settlers of the State. His education 
was of the kind that adds to man’s practical 


use in life. He had a keen desire for knowledge 
and at the same time was given to the pursuit of 
the more strenuous accomplishments that would 
add to his usefulness. If he could turn an 
honest penny and then turn it over to his 
mother, he was a happy boy. And that 
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same noble instinct was his guide throughout 
his life. 

In 1876 he was married to Miss Hester Little, 
of Burlington, a perfect mate in every respect. 
She died in 1884. 

About thirty years ago he began work in the 
publishing business for the great Chicago house 
of Rand, McNally & Co., and later joined 
Rhodes Journal of Banking and still later the 
Bankers Magazine. About twenty years ago 
he became connected with the BANKING Law 
JoURNAL, and his success was more pronounced 
with that publication than with any other. He 
saved his earnings and with them he was enabled 
to buy the Bankinc Law JourRNAL of Mr. 
Thomas B. Paton, when he was made General 
Counsel for the American Bankers Association. 

His work on the BANKING LAw JOURNAL is 
well known to its every reader. He not only 
maintained its high standard of excellence, but 
he elevated it until it ranks today as one of the 
leading bank publications of the world. He 
had the faculty of making friends, and strong 
friends at that; so, that his personality was one 
of his best assets. He knew intimately prob- 
ably more prominent bankers than any other 
man in the United States, and many of these 
men are among the staunchest friends of the 


publication which he owned and edited. 








